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Court File No.  CV-13-493837-CP 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

B E T W E E N: 

JOYCE BERNSTEIN 
 

Plaintiff 

- and - 

 
PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP 

 
Defendants 

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992 

 

NOTICE OF MOTION  
(SETTLEMENT APPROVAL) 

 

The Plaintiff will make a motion before the Honourable Mr. Justice Perell via video 

conference on September 25, 2020 at 10:00AM.  

PROPOSED METHOD OF HEARING: The motion is to be heard:  

  in writing under subrule 37.12.1(1) because it is on consent or unopposed or made without 
notice; 

  in writing as an opposed motion under subrule 37.12.1(4); 

x  orally. 
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THE MOTION IS FOR: 

a) an Order that, in addition to the definitions used elsewhere in the Order, the definitions set 

out in the settlement agreement between the Plaintiff and the Defendants dated July 15, 

2020 (the “Settlement Agreement”), apply to and are incorporated into the Order; 

b) an Order that in the event of a conflict between the Order and the Settlement Agreement, 

the Order shall prevail; 

c) an Order that the Order, including the Settlement Agreement is binding upon each member 

of the Class; 

d) an Order that the Settlement Agreement is fair, reasonable and in the best interests of the 

Class; 

e) an Order that the Settlement Agreement be approved pursuant to section 29 of the Class 

Proceedings Act, 1992 and shall be implemented and enforced in accordance with its terms; 

f) an Order that, upon the Effective Date, each Releasor has released and shall be conclusively 

deemed to have forever and absolutely released the Releasees from the Released Matters; 

g) an Order that, for the purposes of administration and enforcement of the Settlement 

Agreement and the Order, this Court will retain a supervisory role; 

h) an Order that, in the event that the Settlement Agreement is terminated in accordance with 

its terms, the Order shall be declared null and void and on subsequent motion made on 

notice; 
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i) an Order that this action be and is hereby dismissed against the Defendants, without costs 

and with prejudice; and 

j) such further and other relief as this Honourable Court may deem just. 

THE GROUNDS FOR THE MOTION ARE: 

a) This class action arises out of the losses suffered by Ontario consumers of two types of 

prepaid “credit” cards issued by Peoples Trust Company (“Peoples Trust”), single-load 

payment cards (“SLPs”) and general purpose reloadable cards (“GPRs”), as a result of 

fees that Peoples Trust charged, and funds that Peoples Trust seized following the expiry 

of the cards;   

b) The Plaintiff alleged that these fees and seizure of funds were illegally taken because they 

contravened the Consumer Protection Act, 2002 and Part IV of O.Reg. 17/05 (the 

“Regulation”);  

c) The action was certified as a class proceeding by the Honourable Mr. Justice Perell on 

January 31, 2017. The Common Issues were certified for resolution at a common issues 

trial.  Peoples Trust did not seek leave to appeal the certification decision;  

d) In reasons released on May 13, 2019, Justice Perell granted judgment to the Plaintiff in the 

amount of $15,300,000 in compensatory damages with respect to the SLP s and $1,500,000 

in punitive damages, plus pre-judgment interest of $1,233,753 and post-judgment interest 

(at the rate of 3% per annum on $18,063,753 from May 13, 2019).  Costs were awarded to 

the Plaintiff in the amount of $905,244.02 plus post-judgment interest (at the rate of 3.0% 

per annum from October 21, 2019) in addition to costs previously awarded in the case in 
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the amount of $10,000 plus post-judgment interest at the rate of 2.0% per annum 

commencing on April 10, 2017; 

e) The balance of the Plaintiff’s claim with respect to Peoples Trust’s GPRs was dismissed; 

f) The Defendants commenced an appeal of the judgment against them with respect to the 

SLPs and the award of punitive damages and the Plaintiff commenced a cross-appeal with 

respect to the dismissal of her claim with respect to the GPRs.  The parties’ appeals were 

scheduled to be heard by the Court of Appeal on June 9 and 10, 2020; 

g) Prior to the hearing of the parties’ appeals, the parties entered into the Settlement 

Agreement, pursuant to which the Defendants have agreed to pay to the Class the all-

inclusive sum of $17,000,000; 

h) The Settlement Agreement is fair, reasonable and in the best interests of the Class; 

i) The Settlement Agreement is supported by the representative Plaintiff and recommended 

by experienced Class Counsel; 

j) The Settlement Agreement reflects a fair and reasonable compromise that recognizes the 

risks associated with the case, and the appeals before the Court of Appeal in particular; 

k) The Settlement Agreement provides timely recovery for Class Members in contract with 

uncertain litigation which could take considerable additional time to finally resolve; 

l) The Class Proceedings Act; and  

m) such further and other grounds as counsel may advise and this Honourable Court may 

permit.  
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 

a) the affidavit of Joyce Bernstein affirmed September 7, 2020;  

b) the affidavit of Jonathan Schachter affirmed September 8, 2020; and 

c) such further and other material as counsel may advise and this Honourable Court may 

permit. 

September 8, 2020 SOTOS LLP 
180 Dundas St. West., Suite 1200 
Toronto ON  M5G 1Z8 

Louis Sokolov LSUC#: 34483L 
Jonathan Schacter LSUC # : 63858C 
T: 416.572.7316 
F: 416.977.0717 

 
GOLDBLATT PARTNERS LLP 
20 Dundas Street West, Suite 1039 
Toronto ON  M5G 2C2 
 
Charles Sinclair LSUC#: 43178A 
Nadine Blum  LSUC#: 52772G 
T: 416.977.6070 
F: 416.591.7333 
 
Lawyers for the Plaintiff 
 

TO:  LENCZNER SLAGHT ROYCE 
SMITH GRIFFIN LLP 
130 Adelaide Street West, Suite 2600 
Toronto ON M5H 3P5 

 
Lawrence Thacker 
T: 416.865.9500 
F: 416.865.9010 
 
Lawyers for the Defendants 
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Court File No.  CV-13-493837-CP 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

B E T W E E N: 

JOYCE BERNSTEIN 

 

Plaintiff 

- and - 

 

PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP 

 

Defendants 

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992 

 

AFFIDAVIT OF JONATHAN SCHACHTER 

(SETTLEMENT APPROVAL) 

 

I, JONATHAN SCHACHTER, of the City of Toronto in the Province of Ontario, DO 

SOLEMNLY AFFIRM: 

1. I am a senior associate at Sotos LLP, co-counsel to the Plaintiff in this matter along with 

Goldblatt Partners LLP (together, “Class Counsel”) and have knowledge of the matters deposed 

to below.   Where I make statements in this affidavit that are not within my personal knowledge, I 

have identified the source of that information and belief.  All of the information I have deposed to, 

I verily believe to be true. 

A. NATURE OF THE MOTION 

2. This motion is for an order approving the settlement agreement entered into by the Plaintiff 

Joyce Bernstein and the Defendants, Peoples Trust Company and Peoples Card Services LLP 
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(collectively, “Peoples Trust”), as of July 15, 2020 (the “Settlement Agreement”). Attached 

hereto and marked as Exhibit “A” to my affidavit is a true copy of the executed Settlement 

Agreement. 

3. The settlement, if approved, will resolve seven years of litigation and will provide financial 

compensation to Class Members, the particulars of which are described in detail below.  Class 

Counsel and the representative plaintiff believe that this settlement represents a good resolution 

for Class Members and request that the Court approve it. 

B. FACTUAL BACKGROUND 

a) Case Investigation 

4. In or about September 2013, Nadine Blum of Goldblatt Partners LLP spoke with Joyce 

Bernstein, an epidemiologist living in Toronto.  Ms. Blum learned of Dr. Bernstein’s recent 

experience with a prepaid “credit card” branded under the name “Vanilla Prepaid Visa” that was 

offered by Peoples Trust (the “Card”).  In particular, Dr. Bernstein advised that she had been given 

the Card in or around September 2020 as a gift; the Card had a face value of $35 and stated that it 

was “valid thru 04/14”.  Dr. Bernstein did not attempt to use the Card until September 2013 when 

she visited the website www.visaprepaidcanada.com, which is the website listed on the back of 

the Card where her account information could be accessed.  After registering the Card online, she 

learned that her account balance was zero. 

5. Notwithstanding that Dr. Bernstein had not used the Card, all of the money associated with 

the Card had been depleted and/or seized by Peoples Trust.   
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6. Ms. Blum began to investigate the matter.  She learned that Peoples Trust offered two kinds 

of “prepaid credit cards”: Single Load Prepaid Cards (“SLPs”) and General Purpose Reloadable 

Prepaid Cards (“GPRs”).  SLPs may be loaded with the consumer’s money only once and used 

until the balance is spent, claimed by Peoples Trust, or the card expires.  GPRs can be loaded with 

additional funds after the initial load to allow for continued use by the consumer.  GPRs may be 

used until the balance is spent, claimed by Peoples Trust, or the card expires.  The Card gifted to 

Bernstein was an SLP. 

7. Ms. Blum began to research the matter with a view to determining whether Peoples Trust’s 

charging of monthly fees and seizure of balances on its “prepaid credit cards” contravened the 

terms of Ontario’s consumer protection statute, the Consumer Protection Act, 2002.  Among other 

things, the research disclosed: 

(a) Ontario has a regulatory scheme to protect consumers of “gift cards”; 

(b) in 2006, the Ontario government amended the Consumer Protection Act, 2002 (the 

“CPA” or the “Act”)1 to regulate “future performance agreements”.  In 2007 and 

2008, the government introduced regulations which came to regulate cash- 

equivalent “open loop” gift cards: OReg 17/05 (the “Regulation”); 

(c) the purpose of this scheme was to protect consumers from unfair practices—

including fees and expiry dates—in the market for prepaid cash-equivalent cards; 

(d) the Regulation distinguishes between “retail” / “closed-loop” gift cards and “open 

loop” gift cards.  Retail gift cards can be used to purchase goods and services from 

 
1 SO 2002, c 30, Sch A [“CPA”]. 
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only the retailer who issued them, and “open-loop” cards, as defined in the 

Regulation, may be used to “purchas[e] goods or services from multiple unaffiliated 

sellers”; 

(e) Peoples Trust issued prepaid cards which shared common characteristics, permitted 

the cardholders to make purchases of goods and services at merchants that accepted 

Visa or MasterCard, and were branded as part of the Visa or MasterCard network.  

The prepaid cards offered by Peoples Trust were not credit cards as the cardholders 

were not extended any credit by Peoples Trust, Visa or MasterCard; 

(f) SLPs were specifically and universally marketed as “gift cards” with packaging and 

advertising that used words and imagery that connoted gift-giving. They were 

generally sold at retailers, such as supermarkets, drug stores and convenience 

stores, alongside retail “gift cards” as part of a common display, and were marketed 

with these retail “gift cards” as essentially one and the same;  

(g) like SLPs, GPRs were marketed to consumers and for consumer purposes; 

(h) the SLPs offered by Peoples Trust were all subject to an activation fee between 

$3.95 and $7.50, depending on the value of the card (in contrast to the activation 

fee permitted under the Regulation of up to $1.50 per card).  Each type of SLP, for 

at least part of the class period, also charged a monthly fee, alternatively termed an 

“administration,” “maintenance,” “service” or “dormancy fee.” These were 

generally charged after seven months and were $2.50 per month (in contrast to the 

minimum 15-month period mandated by the Regulation). All SLPs were also 

subject to a “foreign exchange fee” of 2.5%, in addition to the exchange rate;  
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(i) every SLP card was subject to an expiry date after which the card could not be used, 

which Peoples Trust described as a “valid thru” date.  Up until June 30, 2012, after 

the “valid thru” date, cards were subject to a “cancellation fee”, i.e., a variable fee 

Peoples Trust charged equivalent to the remaining balance on the cardholder’s 

account. After July 1, 2012, Peoples Trust changed its terms such that after the 

“valid thru” date cardholders could, in theory, request a new card in which case 

Peoples Trust would replace the expired card and credit the new card with the 

balance that was remaining on the expired card.  However, if they did not make 

such a request, their unused balance would be kept by Peoples Trust; 

(j) GPRs were also subject to activation fees, although these were even larger – 

ranging between $9.95 and $21.95. GPRs also had monthly “administrative” or 

“maintenance” fees beginning in the first month following the date of purchase 

from as early as five or seven days after purchase to 30 days after purchase and then 

every month thereafter. These ranged between $4.95 and $9.95 per month. GPRs 

were also subject to additional fees, including: foreign exchange fees, “reload fees” 

(fees charged to add additional funds to a card beyond the first load), “customer 

service” or “inquiry fees” (fees charged for inquiries about the balance on the card), 

“refund processing fees”, and “cancellation fees”. 

(k) every GPR had an “expiry date.” Until 2014, if a GPR had less than $10.00 

remaining on the expiry date, or if there was more than $10.00 remaining on the 

card but the cardholder failed to request a replacement card two weeks before the 

expiry date, Peoples Trust seized the remaining balance on the card.  Peoples Trust 

changed its expiry date policy respecting at least two GPR cards such that following 
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the expiry date Peoples Trust would provide a “replacement card,” credited with 

the expired balance less a “replacement card fee”, on request.  

8. At the conclusion of her research, Ms. Blum formed the view that the SLPs, and arguably 

the GPRs as well, could be “gift cards” within the meaning of the Regulation and that Peoples 

Trust’s charging of monthly fees and its seizure of unused or expired balances was arguably in 

contravention of the CPA.  Moreover, her research into the manner in which the cards were 

marketed confirmed that the subject cards were intended as “gifts”. 

9. Ms. Blum therefore proposed to commence a class action on behalf of Ontario consumer 

who had purchased SLPs or GPRs issued by Peoples Trust. 

10. Dr. Bernstein was willing to act as representative plaintiff; however, while Goldblatt 

Partners LLP had extensive experience acting on behalf of plaintiffs in class actions, the bulk of 

the firm’s experience was confined to acting in unpaid wages or overtime claims on behalf of 

employees. The firm therefore proposed to Louis Sokolov, a partner at Sotos LLP which had 

experience acting in consumer protection class actions to partner in this case.  After reviewing the 

information gathered by Goldblatt Partners and the applicable law, Sotos LLP agreed to act as co-

counsel in the proposed class action. 

b) Commencement of the Action 

11. On October 30, 2013, Dr. Bernstein entered into a formal retainer agreement with Class 

Counsel.  Attached hereto and marked as Exhibit “B” is a true copy of the retainer agreement.  As 

noted above, Sotos LLP had commenced work on the proposed claim prior to that date and had 

effectively agreed with Goldblatt Partners LLP to take it on. 
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12. Class Counsel agreed to indemnify the representative plaintiff from adverse costs pending 

agreement from the Class Proceedings Fund, or other third-party funder, to provide an indemnity 

in this case. An indemnity was subsequently obtained in November 2016, three years after the case 

had commenced and shortly before the certification hearing. 

13. On November 29, 2013, the Statement of Claim was issued in Toronto. A copy of the 

issued Statement of Claim is attached to my affidavit as Exhibit “C”. 

14. The claim was commenced on behalf of all consumers, within the meaning of the CPA, 

who purchased or acquired prepaid credit cards issued by Peoples Trust between October 1, 2007 

and the date of notice of certification in this action.  With respect to the class period, these dates 

were selected because October 1, 2007 was the date that the Regulation came into force. 

15. The Statement of Claim alleged, amongst other things, that: 

(a) Peoples Trust’s payment cards were sold to consumers in Ontario and the 

transactions were subject to the CPA and the Regulation as a type of “future 

performance agreement” known as a “gift card agreement”; and 

(b) the sale of People Trust’s payment cards was contrary to the Regulation on two 

counts, namely: (i) Peoples Trust’s seizure or forfeiture of the balances on the cards 

after the “valid thru date” contravened the CPA and the Regulation; and (ii) Peoples 

Trust charged fees that contravened the CPA and the Regulation.  

16. The Defendants subsequently retained the firm of Lenczner Slaght Royce Smith Griffin 

LLP to act for them in the action. 
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Peoples Trust delivered its Statement of Defence on December 22, 2014, a copy of which is 

attached to my affidavit as Exhibit “D”.  As is described in greater detail below, Peoples Trust 

put forth a number of defences to the action from the outset. 

c) The Certification of the Action 

17. By early 2015, Class Counsel had prepared certification and set a schedule for certification. 

As part of our certification motion record, Dr. Bernstein swore an extensive affidavit attached to 

which were the various contracts, documents, marketing materials, legislative excerpts etc. that 

were at issue. 

18. Peoples Trust responded with a responding record containing a lengthy affidavit sworn by 

Peter Read, the President of Peoples Trust. 

19. In February 2015, shortly after the certification record had been completed, we received 

the decision of Justice Belobaba in Sankar v. Bell Mobility Ltd.2 dismissing that case on summary 

judgment.  Sankar, like this case, concerned the interpretation and application of the Regulation. 

The judgment had significant negative implications for this case insofar as the Court determined 

that the Gift Card Regulation only applied to cash equivalent cards that were given as actual 

“gifts”, as opposed to those that were used for individual consumption. Class Counsel was 

concerned that, if Justice Belobaba’s decision on this point was upheld on appeal, this case may 

no longer be viable.  Accordingly, Class Counsel elected, with the consent of the defendants and 

the approval of the Court to pause certification pending determination of the Sankar appeal.  As it 

turned out, in April 2016, Sankar was upheld on appeal, but the Court of Appeal did not make any 

 
2 Sankar v. Bell Mobility, 2015 ONSC 1976 (CanLII) 
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determination in respect of Justice Belobaba’s finding that the application of the Gift Card 

Regulation was restricted to cash-equivalent cards that were purchased for third parties.3 

20. Class Counsel therefore determined that the case remained viable and proceeded toward 

certification. The certification hearing was scheduled for January 2017. By this time, however, the 

British Columbia Supreme Court had released its decision in Jiang v. Peoples Trust Company4 in 

which it declined to certify a very similar case.  

21. In November 2016, prior to the certification hearing, Class Counsel applied for and was 

granted funding by the Class Proceedings Fund (“CPF”).  

22. The certification motion was heard by this Court on January 17 and 18, 2017.  

23. Peoples Trust aggressively challenged and opposed every aspect of the certification test, 

including reasonable cause of action, class definition, common issues and preferable procedure. 

24. The class action was certified with reasons released on January 31, 2017.  The certified 

action included the calculation of aggregate damages as a common issue.  The Certification Order 

was issued on March 30, 2017, a true copy of which is attached to my affidavit as Exhibit “E”. 

25. While the Plaintiff had proposed a class period beginning on October 1, 2007 (the date 

upon which the Regulation came into force), Peoples Trust was successful in convincing the Court 

that the two-year limitation period should apply to reduce the length of the class period and the 

 
3 Sankar v. Bell Mobility Inc., 2016 ONCA 242 (CanLII). The plaintiff in Sankar sought leave to appeal to the 

Supreme Court of Canada.  The Supreme Court remitted the case back to the Court of Appeal for rehearing (see 

2016 CanLII 70291 (SCC), at which time the Court of Appeal affirmed its earlier judgment (see Sankar v. Bell 

Mobility Inc., 2017 ONCA 295 (CanLII). 

4 2016 BCSC 368, rev’d 2017 BCCA 119 
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Court reduced the class period from November 29, 2011 (being the two-year anniversary of the 

commencement of the action) to April 30, 2014 (the federal Prepaid Payment Products 

Regulations, SOR/2013-209, came into force). 

26. The certification of the aggregate damages issue was, however, highly significant and 

beneficial from the perspective of Class Counsel.  First, Class Counsel believed that an aggregate 

assessment of damages, if granted after a finding of liability, would result in a significantly larger 

recovery to Class Members, both individually and collectively, than would a claims-based process. 

Second, Class Counsel believed that the disclosure obligations that accompanied certification of 

an aggregate assessment would result in both parties being on a more equal footing in 

understanding the quantification of damages in this case. 

27. Notice of Certification of the action was published, and Class Members were given until 

August 15, 2017 to opt out of the class action.  No one opted out.  

28. Peoples Trust did not seek leave to appeal the certification decision. 

d) Discovery, Preparations for Summary Trial and Mediation 

29. The parties subsequently agreed that none of the certified common issues required a 

traditional trial for resolution and instead agreed on a procedure for resolution of all common issues 

that would culminate in a summary trial.  

30. On July 12, 2017, the parties attended a Case Conference at which time the Court made an 

order incorporating a timetable that had been agreed to by the parties for the conduct of the action 

leading up to the summary trial, which was scheduled to be heard in September 2018.  The 

timetable provided, amongst other things, that: a “Meet and Confer” was to take place by July 19, 
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2017; agreement on the Discovery Plan was to be completed by July 30, 2018; and, affidavits of 

documents and productions pursuant to the Discovery Plan were to be delivered by October 1, 

2017. 

31. The “Meet and Confer” was rescheduled on a number of occasions because of the difficulty 

of securing dates from opposing counsel and the representatives of Peoples Trust who were going 

to participate, but the call ultimately took place. 

32. Peoples Trust subsequently refused to produce documents or information in its possession 

pertaining to the identity of the cardholders or the quantum of unused or “seized” funds in its 

possession.  Peoples Trust’s refusal in this regard culminated in the Plaintiff scheduling a motion 

to impose a Discovery Plan which would set out the specific information that Peoples Trust was 

required to produce.  The motion was heard on December 11, 2017, at which time the Court 

approved, with minor modifications, the Discovery Plan and (amended) timetable proposed by the 

Plaintiff.   

33. In November 2017, Class Counsel retained the firm of Cohen Hamilton Steger (“CHS”), a 

leading firm in the area of damages quantification, business valuation and forensic accounting, to 

prepare an expert report on the aggregate damages suffered by the Class.  Prem Lobo, a principal 

at CHS, was ultimately assigned carriage of our matter. 

34. The documents and data which were received from Peoples Trust during the discovery 

process were all provided to CHS who provided us with advice on what additional information 

they required from Peoples Trust to perform their calculations.   
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35. In the meantime, in July 2018, counsel for the parties discussed the possibility of 

attempting to resolve the action at a mediation.  CHS had yet to complete its report on the damages 

calculations but estimated that it would be completed by the end of October 2018 at the latest.  We 

therefore scheduled a mediation for November 13, 2018. 

36. At the request of Peoples Trust, the mediation was held in Vancouver, where Peoples 

Trust’s instructing principals were located.  The parties agreed to hire the Honourable Mary Ellen 

Boyd, a retired former British Columbia Supreme Court judge, as mediator. 

37. The mediation proceeded as scheduled on November 13, 2018.  It was not successful.  

38. We therefore turned our attention to preparing for the summary trial which was, by that 

time, scheduled to be heard on April 5 and 6, 2019. 

e) Summary Judgment  

39. There was little dispute over the underlying facts in this case.  Accordingly, the matter 

proceeded by way of motions for summary judgment which proceeded on April 5 and 6, 2019.  

The record before this Court was comprehensive consisting of: the Plaintiff’s Motion Record; 

Peoples Trust’s Responding Record; a Joint Supplementary Record (which included transcripts of 

the cross-examinations of the parties’ respective affiants and experts); the Plaintiff’s Factum, 

Peoples Trust’s Responding Factum; and the Plaintiff’s Reply Factum. All issues of liability and 

damages were thoroughly briefed. 

40. Much like the certification motion, the summary judgment motion was hotly contested. 

41. In reasons released on May 13, 2019, this Court granted judgment to the Plaintiff in the 

amount of $15,300,000 in compensatory damages with respect to the SLPs and $1,500,000 in 
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punitive damages, plus pre-judgment interest of $1,233,753 and post-judgment interest (at the rate 

of 3% per annum on $18,063,753 from May 13, 2019).  Costs were subsequently awarded to the 

Plaintiff in the amount of $905,244.02 plus post-judgment interest (at the rate of 3.0% per annum 

from October 21, 2019) in addition to costs previously awarded in the case in the amount of 

$10,000 plus post-judgment interest at the rate of 2.0% per annum commencing on April 10, 2017. 

42. The balance of the Plaintiff’s claim with respect to the Defendants’ GPR cards was 

dismissed. 

43. On June 12, 2019, Peoples Trust filed an appeal from the decision.  A copy of the Notice 

of Appeal of Peoples Trust is attached hereto as Exhibit “F”.  The Plaintiff subsequently filed a 

Notice of Cross-Appeal on June 19, 2019, a copy of which is attached hereto as Exhibit “G”.  

Peoples Trust’s appeal was in respect of the findings against it relating to the SLPs and the award 

of punitive damages.  The Plaintiff’s proposed cross-appeal was in respect of the dismissal of the 

claim relating to the GPRs. 

44. Following receipt of the judgment and the Court’s rulings on costs and pre- and post-

judgment interest, the Plaintiff made written submissions on a proposed distribution protocol.  

However, given that the decision was under appeal, the Court declined to rule on the issue of 

distribution, pending resolution of the parties’ respective appeals. 

f) The Proceedings before the Court of Appeal 

     

    

 

               

                 

      

45. We therefore turned our attention to preparing for the appeal. The appeal was originally 

scheduled to be  heard on  February 5, 2020, but at the request of Peoples Trust, the appeal was 

adjourned to June 9 and 10, 2020.
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46. Although Class Counsel believed that the Court’s judgment with respect to the SLP cards 

was correct and ought to have been upheld on appeal, there was nonetheless a risk that the Court 

of Appeal would overturn the decision, leaving the Class with nothing. Conversely, there was a 

possibility (with a concomitant risk for the Defendants) that the Court of Appeal would allow the 

Plaintiff’s appeal in respect of GPR cards.  The risks were accentuated in this case, in part, because 

of the nature of the Court’s decision on summary judgment, in distinguishing between the SLPs 

and GPRs in interpreting and applying the exemption to the Consumer Protection Act set out in s. 

2(2) of the legislation.  The Defendant, in support of its appeal argued that the distinction was in 

error and both SLPs and GPRs ought to have been found to be exempt.  By contrast, the Plaintiff 

in her cross-appeal argued that neither SLPs nor GPRs should have been found to be exempt. 

Copies of the parties’ factums on appeal and cross-appeal are attached as Exhibits “H”, “I”, “J”, 

“K”, and “L”.  

C. THE SETTLEMENT AGREEMENT 

47. The risk that both parties faced and the pending appeal hearing prompted a fresh round of 

settlement discussions a few days before the scheduled appeal and cross-appeal.  Over the course 

of several days, there were extensive discussions aimed at reaching a mutually agreeable 

resolution. 

48. Counsel ultimately agreed, pending instructions from their respective clients, to settle the 

matter for the all-inclusive sum of $17,000,000. 

49. Upon receiving instructions from Dr. Bernstein to accept Peoples Trust’s settlement offer, 

we concluded the settlement. 
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50. The parties signed Minutes of Settlement on June 8, 2020, a copy of which is attached 

hereto as Exhibit “M”. The Minutes of Settlement provided for the following: 

(a) the payment of $17,000,000 to the Plaintiff, which amount included $6,186,000 for 

unused balances after the “valid thru” date; 

(b) the cost of notices and administration of the settlement would be borne equally by 

Peoples Trust and the Class up to $75,000 each after which the balance would be 

covered by the Class (ie. it would come out of the settlement amount); and 

(c) the parties required as part of the settlement that the Court of Appeal issue an order 

containing the following terms: Peoples Trust’s appeal on the issue of punitive 

damages be allowed; the balance of Peoples Trust’s appeal would be dismissed; the 

cross-appeal of the Plaintiff would be dismissed; and, there would be no costs of 

the appeals.    

51. On the basis of this agreement, Counsel for the Defendants wrote a letter on June 5, 2020 

to the Court of Appeal describing the agreement, requesting that the panel confirm that it was 

acceptable to the Court of Appeal.  A copy of the letter, and the Court of Appeal’s response in an 

email are attached hereto as Exhibit “N”. 

52. The June 8, 2020 Minutes of Settlement entered into by the parties contained the key terms 

of the agreement between the parties but did not, given that the settlement was concluded only a 

day before the appeals were to be argued, include the complete terms necessary to conclude the 

action.  It was therefore a term of the June 8 settlement that the parties agreed to work towards 

entering into full and complete settlement agreement by no later than July 15, 2020. 
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53. The parties duly entered the Settlement Agreement on July 15, 2020 which includes the 

following key terms: 

(a) the payment by Peoples Trust of the Settlement Amount – $17,000,000 – to its 

counsel within sixty (60) days of execution of the Settlement Agreement; 

(b) the payment of the Settlement Amount by Peoples Trust’s counsel to Class Counsel 

within four days of the issuance of the Approval and Appeal Orders; 

(c) up to an aggregate of $150,000, the cost of the notice and administration of the 

Settlement Agreement will be borne equally by the parties, following which any 

and all costs will be borne by the Class; 

(d) following issuance of the Approval and Appeal Orders, the Court of Appeal shall 

issue the aforementioned Order disposing of the parties’ respective appeals and 

allowing Peoples Trust’s appeal with respect to the award of punitive damages; 

(e) following issuance of the Approval Order and payment of the Settlement Amount, 

any and all claims advanced in this action on behalf of Class Members up to the 

date of the Settlement Agreement will be released; and 

(f) Class Counsel will prepare and file the various motions required to give effect to 

the Settlement Agreement and plan for distributing the settlements funds. 

D. ADMINISTRATION OF THE SETTLEMENT 

54. The Settlement Agreement includes a term with respect to the distribution of the 

Distribution Fund (i.e., the amount left over from the Settlement Amount following deduction of 
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Class Counsel fees and disbursements, administration expenses and the CPF levy).  The proposed 

distribution contemplates that the Distribution Fund will be divided into two pools as follows: 

(a) Pool “A” will consist of 29.2% of the Distribution Fund and will go to the Class 

Members who held GPRs; 

(b) Pool “B” will consist of 70.8% of the Distribution Fund and will to go SLP 

cardholders; 

(c) Class Members will submit claims for compensation from either pool, depending 

upon which type of card they held. Each claimant with a valid claim will be entitled 

to be paid, on a per capita basis, up to the average amount of fees and expired 

balances incurred by Class Members who held either GPR (in the case of POOL A) 

or SLP (in the case of POOL B) cards; 

(d) To the extent that either pool is undersubscribed, the payout may be increased up 

to two times the average amount of fees and expired balances incurred by Class 

Members who held the type of card attributable to that pool; 

(e) To the extent that either pool remains undersubscribed after the reallocation, the 

remaining balance may be reallocated to the other pool up to the payout described 

above; 

(f) To the extent that either pool remains undersubscribed after the reallocation 

described in section 9.1(4) the remaining balance will be the subject of further 

motion to and direction by the Court; and  
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(g) To the extent that either pool is oversubscribed, each claim under that pool will be 

discounted on a pro rata basis. 

55. The approval of the proposed distribution protocol is the subject of a separate motion, 

scheduled to be heard immediately following this motion.  The rationale for the allocation is 

described in detail in the materials in support of that motion.  In brief, the proportionate share of 

Pool A has been calculated by taking the proportionate share of the overall damages calculated by 

CHS of GPRs = ($21,512,00 / $36,852,00 = 58.4%) and applying a 50% discount having regard 

to the fact that the claim of Class Members holding GPR cards was dismissed on summary 

judgment and would only have been successful if the Plaintiff’s cross-appeal had been allowed. 

E. BENEFITS OF THE SETTLEMENT 

56. Class Counsel believe that the proposed settlement represents a reasonable compromise 

and is in the best interest of the Class for the reasons that follow. 

57. First, the settlement of this action prior to the appeals being heard mitigates the risk of the 

decision of this Court with respect to SLPs being overturned.  

58. Second, Class Counsel estimated that, depending on the result of the parties’ respective 

appeals, this litigation could face further significant delay.  In particular, we were cognizant of the 

following: 

(a) if the Plaintiff was successful in resisting Peoples Trust’s appeal, there was still the 

issue of distribution to be decided, which itself could spawn its own fresh appeal(s); 
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(b) if Peoples Trust’s appeal was dismissed, it could attempt to seek leave to appeal to 

the Supreme Court of Canada; 

(c) if Peoples Trust’s appeal was granted and the Plaintiff’s cross-appeal dismissed, it 

is likely that the Plaintiff would have instructed us to seek leave to appeal the Court 

of Appeal’s decision to the Supreme Court; and 

(d) depending on the result of the parties’ respective appeals at the Court of Appeal, 

there existed the possibility that the Court could send all or part of the matters at 

issue back down to be decided by this Court, which decision in that matter could 

itself result in additional appeals and delays. 

59. By settling the matter prior to the hearing of the appeals, Class Counsel eliminated the 

possibility of this further delay.  

60. Third, the proposed settlement provides for a portion of the Settlement Amount going to 

holders of GPRs, who otherwise were not eligible to receive under this Court’s summary judgment 

order.   

61. As was in evidence before this Court on summary judgment, Peoples Trust markets its 

GPRs to “unbanked” persons, i.e., individuals who do not or cannot, because of poor credit or 

otherwise, qualify for a traditional credit card.  While we were attempting in our cross-appeal to 

have the dismissal of the Plaintiff’s claim with respect to GPRs overturned, there was no guarantee 

of success in this regard.  Indeed, we were always of the view that the Plaintiff’s case with respect 

to GPRs was more challenging than the SLPs.   
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62. We further expect that the take-up rate will be significantly higher for GPR cardholders 

than for SLP cardholders because Peoples Trust has contact information for many GPR 

cardholders enabling direct notice of the settlement and distribution.   

63. Class Counsel is of the opinion that the discount to which we agreed for the purposes of 

the settlement represents a reasonable compromise.  Pursuant to the decision of this Court,  the 

Class was awarded just over $19,000,000 (including costs and interest).  The discount of 

approximately 10% on this amount for the purposes of concluding the Settlement Agreement is 

reasonable when weighing the above-noted benefits of settling the claim now versus the risk that 

the judgment would be overturned as well as the delay of final resolution if it continued to be 

contested. 

64. Class Counsel, who are experienced and have acted successfully on behalf of plaintiffs in 

a variety of class actions, believe the settlement contemplated by the Settlement Agreement to be 

a good result in the circumstances.  We believe that it is fair, reasonable and in the best interests 

of the Class. 

F. NOTICE TO AND RESPONSE BY SETTLEMENT CLASS MEMBERS 

65. This Court approved the notice of settlement hearing and plan of dissemination.  The notice 

of settlement hearing has since been published in accordance with the plan approved by the Court. 

66. The notice of settlement hearing advised Class Members of their right to comment on or to 

object to the Settlement Agreement.  The deadline for commenting is September 15, 2020.  At the 

time of the swearing of this affidavit, Class Counsel have not received comments from Class 
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Members in support of or objecting to the Settlement Agreement.  If any comments or objections 

are received after this affidavit is sworn, we will provide a supplementary affidavit to the Court. 

67. I swear this affidavit in support of the Plaintiff’s motion to approve the settlement 

contemplated by the Settlement Agreement and for no other or improper purpose. 

AFFIRMED before me at the City of Toronto, 

in the Province of Ontario, on September 8, 

2020. 

_______________________________  

Commissioner for taking affidavits 

  

JONATHAN SCHACHTER 
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This is Exhibit “A” referred to in 
the Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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PEOPLES TRUST PREPAID CARD CLASS ACTION 
SETTLEMENT AGREEMENT 

RECITALS 
A. WHEREAS this Proceeding was commenced by Statement of Claim dated November 29, 

2013, certified as a class action by the Honourable Justice Perell on January 31, 2017, and decided 

by summary judgment on May 13, 2019; 

B. WHEREAS judgment was granted to the Plaintiff in the amount of $15,300,000 in 

compensatory damages with respect to the Defendants’ SLP cards, and $1,500,000 in punitive 

damages, plus pre-judgment interest of $1,233,753 and post-judgment interest (at the rate of 3.0% 

per annum on $18,063,753 from May 13, 2019); 

C. WHEREAS costs were awarded to the Plaintiff in the amount of $905,244.02 plus post-

judgment interest (at the rate of 3.0% per annum from October 21, 2019), in addition to costs 

previously awarded in the cause in the amount of $10,000 plus post-judgment interest at the rate 

of 2.0% per annum commencing on April 10, 2017; 

D. WHEREAS judgment was granted to the Defendants dismissing the balance of the 

Plaintiff’s claim, with respect to the Defendants’ GPR cards; 

E. WHEREAS the Defendants commenced an appeal of the judgment against them, and the 

Plaintiff commenced a cross-appeal of the judgment dismissing the balance of the claim; 

F. WHEREAS the appeal and the cross-appeal were scheduled to be heard by the Court of 

Appeal for Ontario on June 9 and 10, 2020; 

G. WHEREAS on June 5, 2020, the Ontario Court of Appeal advised that, upon approval of 

the settlement by the Case Management Judge, it would issue an Order in the form attached as 

Schedule “D” containing the following terms:  

(a) that the Defendants’ appeal with respect to the issue of punitive damages be allowed 

and the Order of the Superior Court be reversed on this issue; 

(b) that the balance of Defendants’ appeal be dismissed; 

(c) that the Plaintiff’s cross-appeal be dismissed; and 

(d) that there be no costs to either party in respect of the appeal or cross-appeal. 
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H. WHEREAS the Parties have agreed on terms to fully and finally settle this action, 

including the appeal and the cross-appeal; 

I. WHEREAS the Plaintiff and Class Counsel have concluded, after carefully considering 

the relevant circumstances, that: (1) it is in the best interests of the Class to enter into the settlement 

in order to avoid the uncertainties of further appeals and to ensure that the benefits reflected herein, 

including the amount to be paid by the Defendants under this agreement, are obtained for the Class; 

and (2) the settlement set forth in this Settlement Agreement is fair, reasonable, and in the best 

interests of the Class; 

J. WHEREAS the Plaintiff on behalf of the Class and the Defendants entered into Minutes 

of Settlement dated June 8, 2020;  

K. WHEREAS the Defendants are entering into this agreement in order to achieve a final 

resolution of all claims asserted or which could have been asserted in this Proceeding and to avoid 

further expense, inconvenience and the distraction of burdensome and protracted litigation; 

L. WHEREAS counsel for the Defendants and Class Counsel have engaged in arm’s-length 

settlement discussions and negotiations, resulting in this settlement agreement; 

M. NOW THEREFORE in consideration of the covenants, agreements and releases set forth 

herein and for other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, it is agreed that, subject to the approval of the Court, the Proceeding be 

settled on the following terms and conditions: 

SECTION 1 – DEFINITIONS 

For the purposes of this Settlement Agreement only, including the recitals and schedules hereto: 

(1) Administration Expenses means all fees, disbursements, expenses, costs, taxes and any 

other amounts incurred or payable by the Plaintiff, Class Counsel or otherwise for the approval, 

implementation and operation of this Settlement Agreement, including the costs of notices, but 

excluding Class Counsel Fees and Class Counsel Disbursements. 
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(3) Cardholders means holders of GPR cards or SLP cards. 

(4) Case Management Judge means the Honourable Mr. Justice Perell or such other Judge of 

the Superior Court of Justice designated as case management judge in respect of this Proceeding 

(as defined below). 

(5) Certification Date means January 31, 2017. 

(6) Claims Administrator means the firm proposed by Class Counsel and appointed by the 

Court to administer the Distribution Fund in accordance with the provisions of this Settlement 

Agreement and the Distribution Protocol, and any employees of such firm. 

(7) Class means all "consumers" within the meaning of the Consumer Protection Act, 2002, 

SO 2002, c. 30, Sch A ("CPA") in Ontario, who were Cardholders,  between November 29, 2011 

and April 30, 2014, of SLP cards and GPR cards.  

(8) Class Counsel means Sotos LLP and Goldblatt Partners LLP. 

(9) Class Counsel Disbursements include the disbursements and applicable taxes incurred by 

Class Counsel in the prosecution of the Proceeding. 

(10) Class Counsel Fees means the fees of Class Counsel, and any applicable taxes or charges 

thereon, including any amounts payable as a result of the Settlement Agreement by Class Counsel 

or the Class Members to any other body or Person.  

(11) Class Member means a member of the Class. 

(12) Class Period means November 29, 2011 to April 30, 2014.  

(13) Counsel for the Defendants means Lenczner Slaght Royce Smith Griffin LLP. 

(14) Court means the Ontario Superior Court of Justice. 

(2) Approval Order means the Order substantially in the form attached as Schedule 
“C”.
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(15) Court of Appeal Order means the Order of the Court of Appeal for Ontario substantially 

in the form attached as Schedule “D”, but including, in any case, an Order allowing the 

Defendants’ appeal on the issue of punitive damages and reversing the Judgment of the Superior 

Court dated May 13, 2019, on this issue, in accordance with the direction of the Court of Appeal 

for Ontario issued on June 5, 2020. 

 
(16) CPF means the Class Proceedings Fund created pursuant to Section 59.1 of the Law Society 

Act and administered by the Class Proceedings Committee of the Law Foundation of Ontario.  

(17) CPF Levy means a levy from the Settlement Amount equal to the amount of financial 

support paid to the Plaintiff by the CPF plus 10% Distribution Fund to which the CPF is entitled 

pursuant to Ontario Regulation 771/92 after it approved the Plaintiff for financial support in 2016. 

(18) Date of Execution means the date on which the Parties execute this Settlement Agreement. 

(19) Defendants means Peoples Trust Company and Peoples Card Services LLP. 

(20) Distribution Fund means the Settlement Amount remaining after deductions in respect of 

Administration Expenses, Class Counsel Disbursements, Class Counsel Fees, and CPF Levy, to 

be paid out to Class Members pursuant to the Distribution Protocol.   

(21) Distribution Protocol means the plan for distributing the Claim Fund described in general 

terms in Section 9.1 of this Settlement Agreement, and as approved by the Court. 

(22) Effective Date means the date of the Approval Order from the Court approving this 

Settlement Agreement. 

(23) GPR card(s) means the general purpose reloadable payment cards at issue in this action.   

(24) Minutes of Settlement means the agreement reached by the Parties, the terms of which 

were stipulated in the Minutes of Settlement dated June 8, 2020, a copy of which is attached to 

this Settlement Agreement as Schedule “A”. 

(25) Party and Parties means the Defendants, the Plaintiff, and, where necessary, the Class 

Members. 
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(26) Person means an individual, corporation, partnership, limited partnership, limited liability 

company, association, joint stock company, estate, legal representative, trust, trustee, executor, 

beneficiary, unincorporated association, government or any political subdivision or agency 

thereof, and any other business or legal entity and their heirs, predecessors, successors, 

representatives, or assignees. 

(27) Plaintiff means Joyce Bernstein. 

(28) Proceeding means the action commenced in the Court bearing Court File No. CV-13-

493837CP. 

(29) Released Matters means, up to the date of the execution of this Settlement Agreement, any 

and all actions, causes of action, suits, debts, claims and demands, howsoever arising, by the 

Releasors as the result of, relating to, or arising from the matters raised in the Proceeding or which 

could have been raised in the Proceeding, whether known or unknown, or by reason of any cause, 

matter or thing whatsoever and in particular, but without limiting the generality of the foregoing, 

from any and all claims up to the date of execution of this Settlement Agreement which were 

advanced in the Proceeding or could have been advanced in the Proceeding.  

(30) Releasees means Peoples Trust Company and Peoples Card Services LLP and their 

predecessors, successors, assigns and any of their related entities, including but not limited to 

affiliates, parents, and subsidiaries, and any of their related entities,  and their respective present 

and former officers, directors, employees and agents and their heirs, executors, successors and 

assigns. 

(31) Releasors means the members of the Class in the Proceeding, if individual persons, for 

themselves, their heirs, executors, successors and assigns, and if a corporation or other legal entity, 

for themselves and their predecessors, successors, assigns and any of their related entities, 

including but not limited to affiliates, parents, and subsidiaries, and any of their related entities,  

and their respective present and former officers, directors, employees and agents and their heirs, 

executors, successors and assigns 

(32) Settlement Agreement means this agreement, including the recitals and schedules. 

(33) Settlement Amount means CAD$17,000,000. 
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(34) SLP card(s) means the single load payment cards at issue in this action.   

(35) Trust Account means a guaranteed investment vehicle, liquid money market account or 

equivalent security with a rating equivalent to or better than that of a Canadian Schedule I bank (a 

bank listed in Schedule I of the Bank Act, S.C. 1991, c. 46) held at a Canadian financial institution 

under the control of Sotos LLP or the Claims Administrator, once appointed, for the benefit of the 

Class Members or the Defendants, as provided for in this Settlement Agreement. 

SECTION 2 – SETTLEMENT APPROVAL 

2.1 Motion Seeking Approval of Notice 

The Plaintiff shall file a motion before the Court for an order in the form of Schedule “B”  

approving the notices described in Section 7.1(1) as soon as reasonably practicable after the Date 

of Execution and, in any event, by July 22, 2020.   

2.2 Motion Seeking Approval of the Settlement, Distribution Protocol and Class Counsel 
Fees 

(1) The Plaintiff shall file a motion before the Court for an order in the form of Schedule “C”   

approving this Settlement Agreement no later than five (5) days following the last to occur of:   

(a) the order referred to in Section 2.1 has been granted; and  

(b) the notices described in Section 7.1(1) have been published. 

(2) Subject to the agreement of the Court, the motion referred to in Section 2.2(1) shall be 

heard no later than September 30, 2020 and the Parties will cooperate in scheduling the motion on 

or before that date. 

SECTION 3 – SETTLEMENT BENEFITS 

3.1 Payment of Settlement Amount 

(1) Within sixty (60) days of the Date of Execution of the Settlement Agreement, and in any 

event prior to the hearing of  the motion referred to in Section 2.2(1), the Defendants shall pay the 

Settlement Amount to Counsel for the Defendants, for deposit into the Trust Account, and Counsel 

for the Defendants shall provide Class Counsel with proof of such payment. 
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(2) Within four (4) business days of the granting of the Approval Order and the granting of the 

Appeal Order, Counsel for the Defendants shall pay the Settlement Amount to Sotos LLP in trust. 

The Defendants shall have no reversionary interest in, or reversionary claim to, the Settlement 

Amount. 

(3) Payment of the Settlement Amount shall be made by wire transfer. Prior to the Settlement 

Amount becoming due, Class Counsel will provide, in writing, the following information 

necessary to complete the wire transfer: name of bank, address of bank, ABA number, SWIFT 

number, name of beneficiary, beneficiary’s bank account number, beneficiary’s address, and bank 

contact details. 

(4) The Settlement Amount shall be provided in full satisfaction of the Released Matters 

against the Releasees. 

(5) The Settlement Amount includes $6,186,000 for credit balances existing after the “valid 

thru” date and shall be all-inclusive of all amounts, including, without limitation, taxes, including 

the withholdings and remittances referred to below in 9(1)(e) and (f), interest, costs,  Class Counsel  

Fees, Class Counsel Disbursements, and any Administration Costs in excess of the amounts set 

out in section 3.2, below. 

(6) Once a Claims Administrator has been appointed by the Court, Class Counsel shall transfer 

control of the Settlement Amount, less approved Class Counsel Fees and Class Counsel 

Disbursements to the Claims Administrator. 

(7) Sotos LLP and the Claims Administrator shall maintain the Trust Account as provided for 

in this Settlement Agreement. 

(8) Sotos LLP and the Claims Administrator shall not pay out all or any part of the monies in 

the Trust Account, except in accordance with the Settlement Agreement, the Distribution Protocol, 

or an order of the Court obtained after notice to the Parties. 

3.2 Administration Expenses 

Up to an aggregate amount of CAD $150,000, the cost of notice and administration will be paid  50% by 

the Defendants (separate and apart from the Settlement Amount), and 50% by the Class (out of the 
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Settlement Amount) up to a maximum amount of CAD $75,000 each.  All additional costs of notice and 

administration will be paid 100% by the Class (out of the Settlement Amount). 

3.3 Taxes and Interest 

Except as hereinafter provided, all interest earned on the Settlement Amount in the Trust Account shall 

accrue to the benefit of the Class and shall become and remain part of the Settlement Amount. 

3.4 Disposition of Appeals 

Forthwith upon the granting of the Approval Order, the Parties will request that the Court of Appeal issue 

the Court of Appeal Order, in the form attached as Schedule “D”, containing the following terms, all on 

consent of the Parties: 

(a) that the Defendants’ appeal with respect to the issue of punitive damages be allowed and 

the Order of the Superior Court be reversed on this issue; 

(b) that the balance of the Defendants’ appeal be dismissed; 

(c) that the Plaintiff’s cross-appeal be dismissed; and 

(d) that there be no costs to either party in respect of the appeal or cross-appeal. 

SECTION 4 – TERMINATION OF SETTLEMENT AGREEMENT 

4.1 Right of Termination 

(1) In the event that (a) the Court does not approve this Settlement Agreement, or (b) the Court 

does not grant the Approval Order, or (c) the Court of Appeal for Ontario does not grant the Court 

of Appeal Order,  the Plaintiff and the Defendants shall each have the right to terminate this 

Settlement Agreement by delivering a written notice pursuant to Section 11.16, within five (5) 

days following an event described above. 

(2) In addition, if the Settlement Amount is not paid in accordance with Section 3.1(1) or 

3.1(2), the Plaintiff shall have the exclusive right to terminate this Settlement Agreement, at her 

sole discretion, by delivering a written notice pursuant to Section 11.16. 

(3) Except as provided for in Section 4.3, if the Settlement Agreement is terminated, the 

Settlement Agreement shall be null and void and of no further force or effect, and shall not be 
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binding on the Parties, and shall not be used as evidence or otherwise in any litigation or in any 

other way for any reason.  

4.2 If Settlement Agreement is Terminated 

If this Settlement Agreement is terminated in accordance with its terms or otherwise fails to take 

effect for any reason: 

(a) no motion to approve this Settlement Agreement, which has not been decided, shall 

proceed; and 

(b) the Parties will cooperate in seeking to have any issued order approving this 

Settlement Agreement set aside and declared null and void and of no force or effect, 

and any Party shall be estopped from asserting otherwise. 

4.3 Survival of Provisions After Termination  

If this Settlement Agreement is not approved, is terminated or otherwise fails to take effect for any 

reason, the provisions of Sections 3.1(8), 4.1(3), 4.2, 4.3, 6.1, 6.2, 7.1(2) and 7.2(3), and the 

definitions and Schedules applicable thereto (but only for the limited purpose of the interpretation 

of those sections) shall survive the termination and continue in full force and effect. All other 

provisions of this Settlement Agreement and all other obligations pursuant to this Settlement 

Agreement shall cease immediately. 

SECTION 5 – RELEASES AND DISMISSALS 

5.1 Release of Releasees 

(1) The Releasors irrevocably and finally release the Releasees of and from any and all 

Released Matters. 

(2) The Releasors covenant, represent and warrant that, as of the Date of Execution, they have 

no further claims against the Releasees for, or arising out of, the Released Matters. In the event 

that the Releasors have made or should make any claims or demands or commence or threaten to 

commence any actions, claims or proceedings or make any complaints against the Releasees 

arising out of the Released Matters, this Release may be raised as an estoppel and complete bar to 

any such claim, demand, action, proceeding or complaint. 
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(3) The Releasors acknowledge and agree that, except as specifically provided for in section 

3.2, the gross sum of the Settlement Amount to be paid by the Defendants in respect of the 

Settlement is inclusive of all amounts owing by the Releasees or otherwise to be paid by the 

Releasees in respect of the Settlement Amount or the administration of the Settlement, including 

in respect of costs (including fees and disbursements), taxes and interest.  

(4) The Releasors agree and undertake that they will not make any claim or commence or 

maintain any proceeding, complaint, action or claim against any Person in which any claim could 

arise against the Releasees for contribution or indemnity or any other relief over in respect of any 

of the actions, causes of action, claims, debts, suits or demands of any nature or kind that has been 

released by this Release. In the event that the Releasors make any claim or commence any 

proceeding in respect of the Released Matters against any person or entity which might make a 

claim, whether for contribution or indemnity or declaratory or other relief, from the Releasees or 

any of them, or which might result in a claim, whether for contribution or indemnity or declaratory 

or other relief, being made against the Releasees or any of them, this Release may be raised as an 

estoppel and complete bar to any such claim, demand, action, proceeding or complaint. 

(5) This release is conditional upon the Court’s approval of the Settlement Agreement and 

granting of the Approval Order, and the Court of Appeal granting the Court of Appeal Order. In 

the event that (a) the Court does not approve this Settlement Agreement, or (b) the Court does not 

grant the Approval Order, or (c) the Court of Appeal for Ontario does not grant the Court of Appeal 

Order, the Releasors will not be bound by the terms of this Release. 

5.2 Dismissal of the Proceeding 

Upon the Effective Date, the Proceeding shall be dismissed with prejudice and without costs as 

against the Defendants.  

SECTION 6 – EFFECT OF SETTLEMENT  

6.1 No Admission of Liability 

(1) Nothing in the Settlement Agreement amounts to an admission of liability by the 

Defendants or any of the Releasees. 
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(2) The Plaintiff, the Defendants, and all Releasees expressly reserve all of their rights if the 

Settlement Agreement is not approved, is terminated, or otherwise fails to take effect for any 

reason. 

(3) Regardless of whether this Settlement Agreement is finally approved, is terminated, or 

otherwise fails to take effect for any reason, this Settlement Agreement and anything contained 

herein, and any and all negotiations, documents, discussions and proceedings associated with this 

Settlement Agreement, and any action taken to carry out this Settlement Agreement, shall not be 

deemed, construed, or interpreted to be an admission of any violation of any statute or law, or of 

any wrongdoing or liability by the Releasees, or of the truth of any of the claims or allegations 

contained in the Proceeding. 

6.2 Agreement Not Evidence 

The Parties agree that, regardless of whether it is finally approved, is terminated, or otherwise fails 

to take effect for any reason, this Settlement Agreement and anything contained herein, and any 

and all negotiations, documents, discussions and proceedings associated with this Settlement 

Agreement, and any action taken to carry out this Settlement Agreement, shall not be referred to, 

offered as evidence or received in evidence in any pending or future civil, criminal or 

administrative action or proceeding, except in a proceeding to approve, enforce, or some 

combination thereof this Settlement Agreement, to defend against the assertion of Released 

Matters, as necessary in any insurance-related proceeding, or as otherwise required by law. 

SECTION 7 – NOTICE TO CLASS 

7.1 Notices Required 

(1) The Class shall be given a single notice of: (i) the hearing at which the Court will be asked 

to approve the Settlement Agreement; and (ii) if it is brought with the hearing to approve the 

Settlement Agreement, the hearing to approve Class Counsel Fees and Class Counsel 

Disbursements. 

(2) If following notice being given in accordance with Section 7.1(1), this Settlement 

Agreement is not approved, is terminated, or otherwise fails to take effect, the Class shall be given 

notice of such event.  
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7.2 Form and Distribution of Notices 

(1) The notices shall be in a form approved by the Court. 

(2) The notices shall be disseminated by: 

(a) direct mailings to the Class Members using e-mail (where available); 

(b) publication on Class Counsel’s websites;  

(c) electronic and/or social media advertising; and 

(d) such other means as may be reasonably necessary after consultation with the Claims 

Administrator, to ensure that Class Members receive actual notice. 

(2) The Defendants shall cooperate with Class Counsel in providing reasonably necessary information 

required for the administration of this settlement and the distribution of the Settlement Amount. 

(3) Class Counsel may disclose all information provided by the Defendants pursuant to Section 

7.2(2) to the Claims Administrator, to the extent reasonably necessary for the purposes enumerated 

in Sections 7.2, 8.1 and 9.1. If this Settlement Agreement is terminated, no record of the 

information so provided shall be retained by Class Counsel or the Claims Administrator in any 

form whatsoever. 

(4) Upon three business days’ written notice, the Defendants will make themselves reasonably 

available to respond to questions respecting the information provided pursuant to Section (2) from 

Class Counsel or the Claims Administrator. The Defendants’ obligation to make themselves 

reasonably available to respond to questions as particularized in this Section shall not be affected 

by the release provisions contained in Section 5 of this Settlement Agreement. Unless this 

Settlement Agreement is not approved, is terminated or otherwise fails to take effect for any 

reason, the Defendants’ obligation to cooperate pursuant to this Section 7.2 shall cease when all 

settlement funds or court awards have been distributed. 

(5) The information required under Section (2) shall be delivered to Class Counsel no later 

than thirty (30) days following the Date of Execution or at a time mutually agreed upon by the 

Parties. 
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SECTION 8 – ADMINISTRATION AND IMPLEMENTATION  

8.1 Mechanics of Administration 

(1) The mechanics of the implementation and administration of this Settlement Agreement 

shall be in accordance with the Distribution Protocol, which is proposed solely by the Plaintiffs, 

and on which the Defendants take no position, as approved by the Court, which shall be drafted in 

accordance with Section 9.1. 

SECTION 9 – DISTRIBUTION OF THE SETTLEMENT AMOUNT  
AND ACCRUED INTEREST 

9.1 Distribution Protocol 

(1) Subject to approval by the Court, the Distribution Fund will be divided into two pools as 

follows: 

(a) POOL A will consist of 29.2% of the Distribution Fund and will be payable to 

Class Members who possessed GPR card;1 

(b) POOL B will consist of 70.8% of the Distribution Fund and will be payable to 

Class Members who possessed SLP cards. 

(2) Class Members will submit claims for compensation from either pool, depending upon 

which type of card they held. Each claimant with a valid claim will be entitled to be paid, on a per 

capita basis, up to the average amount of fees and expired balances incurred by Class Members 

who held either GPR (in the case of POOL A) or SLP (in the case of POOL B) cards.  

(3) To the extent that either pool is undersubscribed, the payout may be increased up to two 

times the average amount of fees and expired balances incurred by Class Members who held the 

type of card attributable to that pool. 

 

1The proportionate share of Pool A has been calculated by taking the proportionate share of the overall damages = 
($21,512,00 / $36,852,00 = 58.4%) and applying a 50% discount having regard to the fact that the claim of 
Class Members holding GPR cards was dismissed on summary judgment and would only have been 
successful if the Plaintiff’s cross-appeal had been allowed. 
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(4) To the extent that either pool remains undersubscribed after the reallocation described in 

section 9.1(3) the remaining balance may be reallocated to the other pool up to the payout 

described in section 9.1(3). 

(5) To the extent that either pool remains undersubscribed after the reallocation described in 

section 9.1(4) the remaining balance will be the subject of further motion to and direction by the 

Court. 

(6) To the extent that either pool is oversubscribed the compensation, each claim  under that 

pool will be discounted on a pro rata basis. 

9.2 Court Approval of Distribution Protocol 

(1) Class Counsel will seek, and the Defendants will not object to or oppose, the Court’s 

approval of the Distribution Protocol contemporaneous with seeking approval of this Settlement 

Agreement. 

(2) In the event that the Distribution Protocol is not approved by the Court, all other terms of 

this Settlement Agreement remain in effect and enforceable. 

SECTION 10 – CLASS COUNSEL FEES, DISBURSEMENTS AND ADMINISTRATION 
EXPENSES 

10.1 Responsibility for Fees, Disbursements and Taxes 

(1) The Defendants shall not be liable for any Class Counsel Fees, Class Counsel 

Disbursements, or taxes of any of the lawyers, experts, advisors, agents, or representatives retained 

by Class Counsel, the Plaintiff or the Class Members, or any lien of any Person on any payment 

to any Class Member from the Settlement Amount.   

(2) The Defendants recognize that Class Counsel Fees and Class Counsel Disbursements 

payable are a matter between Class Counsel and the Class, subject to approval by the Court.  The 

Defendants agree that they will not object to or oppose Class Counsel’s request for approval of 

Class Counsel Fees so long as it does not exceed the maximum payable under the retainer 

agreement with Class Counsel. The Defendants further agree that they shall not, unless otherwise 

directed by the Court, make any submissions to the Court on Class Counsel’s request for approval 

of Class Counsel Fees.  
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10.2 Court Approval of Class Counsel Fees and Disbursements 

Class Counsel will seek the Court’s approval to pay Class Counsel Disbursements and Class 

Counsel Fees contemporaneous with seeking approval of this Settlement Agreement. Class 

Counsel Disbursements and Class Counsel Fees shall be reimbursed and paid solely out of the 

Trust Account after the Effective Date. Except as provided herein, Administration Expenses may 

only be paid out of the Trust Account after the Effective Date. No other Class Counsel 

Disbursements or Class Counsel Fees shall be paid from the Trust Account prior to the Effective 

Date.  

SECTION 11 – MISCELLANEOUS 

11.1 Motions for Directions 

(1) Class Counsel or the Defendants may apply to the Court as may be required for directions 

in respect of the interpretation, implementation and administration of this Settlement Agreement. 

(2) All motions contemplated by this Settlement Agreement shall be on notice to the Parties. 

11.2 Headings, etc. 

In this Settlement Agreement: 

(a) the division of the Settlement Agreement into sections and the insertion of headings 

are for convenience of reference only and shall not affect the construction or 

interpretation of this Settlement Agreement; and 

(b) the terms “this Settlement Agreement,” “hereof,” “hereunder,” “herein,” and 

similar expressions refer to this Settlement Agreement and not to any particular 

section or other portion of this Settlement Agreement. 

11.3 Computation of Time 

In the computation of time in this Settlement Agreement, except where a contrary intention 

appears, 

(a) where there is a reference to a number of days between two events, the number of 

days shall be counted by excluding the day on which the first event happens and 
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including the day on which the second event happens, including all calendar days; 

and 

(b) only in the case where the time for doing an act expires on a holiday as “holiday” 

is defined in the Rules of Civil Procedure, RRO 1990, Reg 194, the act may be done 

on the next day that is not a holiday. 

11.4 Ongoing Jurisdiction 

The Court shall exercise jurisdiction with respect to implementation, administration, interpretation 

and enforcement of the terms of this Settlement Agreement, and the Plaintiff, Class Members and 

Defendants attorn to the jurisdiction of the Court for such purposes.  

11.5 Governing Law 

This Settlement Agreement shall be governed by and construed and interpreted in accordance with 

the laws of the Province of Ontario and the laws of Canada applicable therein. 

11.6 Entire Agreement 

This Settlement Agreement constitutes the entire agreement among the Parties, and supersedes all 

prior and contemporaneous understandings, undertakings, negotiations, representations, promises, 

agreements, agreements in principle and memoranda of understanding in connection herewith. 

None of the Parties will be bound by any prior obligations, conditions or representations with 

respect to the subject matter of this Settlement Agreement, unless expressly incorporated herein. 

11.7 Amendments  

This Settlement Agreement may not be modified or amended except in writing and on consent of 

all Parties hereto, and any such modification or amendment must be approved by the Court. 

11.8 Binding Effect 

This Settlement Agreement shall be binding upon, and enure to the benefit of, the Plaintiff, the 

Class Members, the Defendants, the Releasors, the Releasees and all of their successors and 

assigns. Without limiting the generality of the foregoing, each and every covenant and agreement 

made herein by the Plaintiff shall be binding upon all Releasors and each and every covenant and 

agreement made herein by the Defendants shall be binding upon all of the Releasees. 
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11.9 Counterparts 

This Settlement Agreement may be executed in counterparts, each of which will be deemed an 

original and all of which, when taken together, will be deemed to constitute one and the same 

agreement, and a facsimile or electronic signature shall be deemed an original signature for 

purposes of executing this Settlement Agreement. 

11.10 Negotiated Agreement 

This Settlement Agreement has been the subject of negotiations and discussions among the 

undersigned, each of which has been represented and advised by competent counsel, so that any 

statute, case law, or rule of interpretation or construction that would or might cause any provision 

to be construed against the drafter of this Settlement Agreement shall have no force and effect. 

The Parties further agree that the language contained in or not contained in previous drafts of this 

Settlement Agreement, or any agreement in principle, shall have no bearing upon the proper 

interpretation of this Settlement Agreement. 

11.11 Language 

The Parties acknowledge that they have required and consented that this Settlement Agreement 

and all related documents be prepared in English. Nevertheless, if required to by the Court, Class 

Counsel a translation firm selected by Class Counsel, or some combination thereof shall prepare a 

French translation of the Settlement Agreement, the cost of which shall be paid from the Settlement 

Amount. In the event of any dispute as to the interpretation or application of this Settlement 

Agreement, only the English version shall govern. 

11.12 Recitals 

The recitals to this Settlement Agreement form part of the Settlement Agreement. 

11.13 Schedules 

The schedules form part of this Settlement Agreement. 
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11.14 Acknowledgements 

Each of the Parties hereby affirms and acknowledges that: 

(a) she or a representative of the Party with the authority to bind the Party with respect 

to the matters set forth herein has read and understood the Settlement Agreement; 

(b) the terms of this Settlement Agreement and the effects thereof have been fully 

explained to her or the Party’s representative by his, her or its counsel; 

(c) she or the Party’s representative fully understands each term of the Settlement 

Agreement and its effect; and 

(d) no Party has relied upon any statement, representation or inducement (whether 

material, false, negligently made or otherwise) of any other Party, beyond the terms 

of the Settlement Agreement, with respect to the first Party’s decision to execute 

this Settlement Agreement. 

11.15 Authorized Signatures 

Each of the undersigned represents that he or she is fully authorized to enter into the terms and 

conditions of, and to execute, this Settlement Agreement on behalf of the Parties identified above 

their respective signatures and their law firms. 

11.16 Notice 

Where this Settlement Agreement requires a Party to provide notice or any other communication 

or document to another, such notice, communication or document shall be provided by email, 

facsimile or letter by overnight delivery to the representatives for the Party to whom notice is being 

provided, as identified below: 
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For the Plaintiff and for Class Counsel in the Proceeding: 

Louis Sokolov and Jonathan Schachter 
 
SOTOS LLP 
180 Dundas Street West, Suite 1200 
Toronto, ON  M5G 1Z8 
Tel: 416.977.0007 
Email: lsokolov@sotosllp.com 

jschachter@sotosllp.com 
 

 

Steven Barrett, Charles Sinclair and Nadine 
Blum 

 

GOLDBLATT PARTNERS LLP 

20 Dundas Street West, Suite 1039 

Toronto, ON  M5G 2C2 

Tel:416.977.6070 
Email: sbarrett@goldblattpartners.com 

csinclair@goldblattpartners.com 
nblum@goldblattpartners.com 

 

 

For the Defendants: 

Peter Griffin, Lawrence Thacker and 
Jonathan Chen 

 
LENCZNER SLAGHT ROYCE SMITH 
GRIFFIN LLP 

30 Adelaide Street West, Suite 2600 

Toronto, ON  M5H 3P5 

Tel: (416) 865-9500 
Email: pgriffin@litigate.com 

lthacker@litigate.com 
jchen@litigate.com 
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11.17 Date of Execution 

(1) The Parties have executed this Settlement Agreement as of the date on the cover page. 

JOYCE BERNSTEIN, on her own behalf and on behalf of the Class, by her counsel 

  
Name of Authorized Signatory:  
  
  
Signature of Authorized Signatory:  
 Sotos LLP 
 Class Counsel 
  
Name of Authorized Signatory:  
  
  
Signature of Authorized Signatory:  
 Goldblatt Partners LLP 
 Class Counsel 

 
 
 
PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP.  
  
Name of Authorized Signatory:  
 TITLE:  

 
I have authority to bind the corporations. 

  
Signature of Authorized Signatory:  

 

 
  

Steven Barrett
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11.17 Date of Execution 

(1) The Parties have executed this Settlement Agreement as of the date on the cover page. 

JOYCE BERNSTEIN, on her own behalf and on behalf of the Class, by her counsel 

  
Name of Authorized Signatory:  
  
  
Signature of Authorized Signatory:  
 Sotos LLP 
 Class Counsel 
  
Name of Authorized Signatory:  
  
  
Signature of Authorized Signatory:  
 Goldblatt Partners LLP 
 Class Counsel 

 
 
 
PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP.  
  
Name of Authorized Signatory:  
 TITLE:  

 
I have authority to bind the corporations. 

  
Signature of Authorized Signatory:  

 

 
  

������������������������	�������������	����
����
�����	


�����
����������������
����
������	��

�����
�����

82



- 2- 

  

 

 SCHEDULE “A”
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SCHEDULE "B" 

Court File No. CV-13-49387-00CP 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

THE HONOURABLE ) , THE   DAY 

JUSTICE PERELL ) OF   , 2020 

 

BETWEEN: 

JOYCE BERNSTEIN 
Plaintiff 

and 
PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP 

Defendants 

Proceeding under the Class Proceedings Act, 1992, S.O. 1992, c. 6 

 

ORDER 
- Notice Approval - 

THIS MOTION made by the Plaintiff for an Order approving the short-form and long-

form notices of settlement approval hearing and the method of dissemination of said notices for 

settlement approval was heard this day at Osgoode Hall, 130 Queen Street West, Toronto, Ontario. 

ON READING the materials filed, including the settlement agreement with the 

Defendants dated as of l, 2020 attached to this Order as Schedule “A” (the “Settlement 

Agreement”), and on reading the submissions of counsel for the Plaintiff  

AND WHEREAS this Court certified this Proceeding as a class proceeding on January 

31, 2017, on behalf of “all consumers in Ontario within the meaning of the Consumer Protection 

Act, 2002, who purchased or acquired a prepaid payment card sold or issued by Peoples Trust 

between November 29, 2011 and April 30, 2014.” 
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AND ON BEING ADVISED that the deadline for opting out of this proceeding has 

passed, and no Persons validly exercised the right to opt out; 

AND ON BEING ADVISED that the Plaintiff and the Defendants consent to this Order; 

1. THIS COURT ORDERS that, for the purposes of this Order, except to the extent that 

they are modified in this Order, the definitions set out in the Settlement Agreement apply 

to and are incorporated into this Order. 

2. THIS COURT ORDERS that the abbreviated, publication and long-form notices of 

settlement approval hearing are hereby approved substantially in the forms attached 

respectively hereto as Schedules “B” to “D”. 

3. THIS COURT ORDERS that the plan of dissemination for the abbreviated, publication 

and long-form notices of settlement approval hearing (the “Plan of Dissemination”) is 

hereby approved in the form attached hereto as Schedule “E” and that the notices of 

settlement approval hearing shall be disseminated in accordance with the Plan of 

Dissemination. 

 The Honourable Justice Perell 
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SCHEDULE "C" 

Court File No. CV-13-49387-00CP 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

THE HONOURABLE ) , THE   DAY 

JUSTICE PERELL ) OF   , 2020 

 

BETWEEN: 

JOYCE BERNSTEIN 
Plaintiff 

and 
 

PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP 
Defendants 

 

Proceeding under the Class Proceedings Act, 1992, S.O. 1992, c. 6 

ORDER 
- Settlement Approval - 

THIS MOTION made by the Plaintiff for an Order approving the settlement agreement 

entered into with the Settling Defendants was heard this day at Osgoode Hall, 130 Queen Street 

West, Toronto, Ontario. 

ON READING the materials filed, including the settlement agreement dated l, 2020, 

attached to this Order as Schedule “A” (the “Settlement Agreement”), and on hearing the 

submissions of counsel for the Plaintiff and for the Defendants; 

AND ON BEING ADVISED that the deadline for objecting to the Settlement Agreement 

has passed and there have been l written objections to the Settlement Agreement; 
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AND ON BEING ADVISED that the deadline for opting out of this proceeding has 

passed, and no Persons validly exercised the right to opt out;  

AND ON BEING ADVISED that the Plaintiff and the Defendants consent to this Order: 

4. THIS COURT ORDERS that, in addition to the definitions used elsewhere in this Order, 
for the purposes of this Order, the definitions set out in the Settlement Agreement apply to 
and are incorporated into this Order. 

5. THIS COURT ORDERS that, in the event of a conflict between this Order and the 
Settlement Agreement, this Order shall prevail. 

6. THIS COURT ORDERS that this Order, including the Settlement Agreement, is binding 
upon each member of the Class including those Persons who are minors or mentally 
incapable and the requirements of Rules 7.04(1) and 7.08(4) of the Rules of Civil Procedure 
are dispensed with in respect of the Proceeding. 

7. THIS COURT ORDERS that the Settlement Agreement is fair, reasonable and in the best 
interests of the Class. 

8. THIS COURT ORDERS that the Settlement Agreement is hereby approved pursuant to 
section 29 of the Class Proceedings Act, 1992 and shall be implemented and enforced in 
accordance with its terms. 

9. THIS COURT ORDERS that, upon the Effective Date, each member of the Class shall 
be deemed to have consented to the dismissal as against the Releasees of any other actions 
he, she or it has commenced, without costs and with prejudice. 

10. THIS COURT ORDERS that, upon the Effective Date, each Releasor has released and 
shall be conclusively deemed to have forever and absolutely released the Releasees from 
the Released Matters. 

11. THIS COURT ORDERS that for purposes of administration and enforcement of the 
Settlement Agreement and this Order, this Court will retain an ongoing supervisory role 
and the Defendants attorn to the jurisdiction of this Court for the purpose of implementing, 
administering and enforcing the Settlement Agreement and this Order, and subject to the 
terms and conditions set out in the Settlement Agreement and this Order. 

12. THIS COURT ORDERS that no Releasee shall have any responsibility or liability 
whatsoever relating to the administration of the Settlement Agreement; to administration, 
investment, or distribution of the Trust Account; or to the Distribution Protocol. 

13. THIS COURT ORDERS that the Settlement Amount shall be held in the Trust Account 
by Sotos LLP for the benefit of Class Members and after the Effective Date the Settlement 
Amount may be used to pay Class Counsel Disbursements incurred for the benefit of the 
Class.  
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14. THIS COURT ORDERS that in the event that some of the Settlement Amount remains 
in the Trust Account after payment of Class Counsel Disbursements, Class Counsel Fees 
and Administrative Expenses, Class Counsel shall seek direction from this Court regarding 
the distribution of the remaining funds. 

15. THIS COURT ORDERS that, in the event that the Settlement Agreement is terminated 
in accordance with its terms, this Order shall be declared null and void on subsequent 
motion made on notice. 

16. THIS COURT ORDERS that, upon the Effective Date, the Proceeding be and is hereby 
dismissed, without costs and with prejudice. 

17. THIS COURT ORDERS that, upon the Effective Date, the Orders of this Court dated 
May 13, 2019 (Summary Judgment), August 7, 2019 (Pre-Judgment Interest) and October 
21, 2019 (Costs) are set aside. 
 

 The Honourable Justice Perell 
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SCHEDULE "D" 

Court File No. C67083 
 

COURT OF APPEAL FOR ONTARIO 
 

THE HONOURABLE ) , THE   DAY 

JUSTICES ) OF   , 2020 

 
 

 
 

B E T W E E N: 
 

JOYCE BERNSTEIN 
Plaintiff 

(Respondent /  
Appellant by 

Cross-Appeal) 
and 

 
 

PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP 
Defendants 

(Appellants /  
Respondents by 

Cross-Appeal) 
 

Proceeding under the Class Proceedings Act, 1992 

 

ORDER 
 

THIS APPEAL by the Defendants (Appellants / Respondents by Cross-Appeal) and this 

Cross-Appeal by the Plaintiff (Respondent / Appellant by Cross-Appeal) from the Order of the 

Honourable Justice Perell granting summary judgment was heard this day at Osgoode Hall, 130 

Queen Street West, Toronto, Ontario. 
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ON BEING ADVISED that the Parties have agreed to settle this action in its entirety, 

including the Appeal and Cross-Appeal; 

AND ON READING the materials filed, including the settlement agreement dated l, 

2020, attached to this Order as Schedule “A” (the “Settlement Agreement”) 

AND ON BEING ADVISED that the Settlement Agreement has been approved by the 

Honourable Justice Perell; 

AND ON BEING ADVISED that the Parties consent to the relief herein: 

 

1. THIS COURT ORDERS that the Defendants’appeal with respect to the issue of punitive 

damages is allowed and the Order of the Superior Court of Justice is set aside, solely in 

respect of this issue; 

2. THIS COURT ORDERS that the balance of the Defendants’appeal is dismissed; 

3. THIS COURT ORDERS that the Plaintiff’s cross-appeal is dismissed; and 

4. THIS COURT ORDERS that there be no costs in respect of the Defendants’ appeal or 

the Plaintiff’s cross-appeal. 

 
 REGISTRAR 

 

Click or tap here to enter text. 
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This is Exhibit “B” referred to in the 
Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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This is Exhibit “C” referred to in the 
Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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This is Exhibit “D” referred to in 
the Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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4218982 

Court File No. CV-13-493837-00CP 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 
B E T W E E N: 
 

JOYCE BERNSTEIN 
Plaintiff 

 
and 

 
 

PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP 
Defendants 

 
Proceeding under the Class Proceedings Act, 1992 

 
 

STATEMENT OF DEFENCE 

1. The defendants, Peoples Trust Company (“Peoples Trust”) and Peoples Card Services LLP 

(“PCS”), admit the allegations in the first sentence of paragraph 3,  paragraph 14 and the first 

sentence of paragraph 15 of the Statement of Claim. 

2. Peoples Trust and PCS have no knowledge in respect of the allegations in paragraphs 2, 6 

and 7.  

3. Peoples Trust and PCS deny each and every other allegation in the Statement of Claim, 

save as expressly admitted below, and put the plaintiff to the strict proof thereof.   

4. Peoples Trust and PCS deny that the plaintiff has any right to the relief claimed in 

paragraph 1 of the Statement of Claim. 

5. Peoples Trust and PCS specifically deny that an aggregate assessment of damages can be 

made or would be appropriate. 
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6. In the Response to Demand for Particulars dated December 9, 2014, the plaintiff identifies 

the specific Peoples Trust network-branded payment cards (the “Payment Cards”) that she 

claims are in issue in this action. 

Overview 

7. The plaintiff, on behalf of a proposed class, seeks a refund of certain fees charged to 

purchasers of network-branded payment cards (defined above as the “Payment Cards”) issued 

by Peoples Trust. 

8. The terms and conditions governing the purchase and use of each Payment Card, including 

all applicable fees and expiry dates, were known and accepted by each purchaser at the time of 

purchase.   

9. The Consumer Protection Act, 2002, S.O. 2002, c. C-30, Sch. A (the “CPA”)  and Ontario 

Regulation 17/05 (the “Regulation”) made thereunder have no applicability to the Payment 

Cards.  The Ontario government has repeatedly confirmed that the Regulation does not apply to 

this type of network-branded payment card.  Moreover, any attempt by the Ontario government to 

enact legislation governing the issuance and use of the Payment Cards would conflict with 

Parliament’s exclusive jurisdiction to regulate banks, and would impair Parliament’s core 

jurisdiction over banks. 

10. In any event, on the plain and ordinary meaning of the words in the Regulation, it does not 

apply to the Payment Cards.   

11. Peoples Trust and PCS each deny that: 

  

136



-3- 

 

(a) either of them has imposed any activation fees, dormancy fees or other fees or 

other terms and conditions on the purchase or use of the Payment Cards, or the 

related cardholder agreements (the “Cardholder Agreements”), that 

contravene the CPA or the Regulation; 

(b) either of them has breached the contractual terms and conditions applicable to 

the purchase or use of the Payment Cards; 

(c) either of them has been unjustly enriched at the expense of the plaintiff or any 

other member of the proposed class (the “Proposed Class”) ; and 

(d) the plaintiff (or any other member of the Proposed Class) has any right to any of 

the damages or other relief claimed in the Statement of Claim. 

The Parties 

12. The defendant Peoples Trust is a corporation existing under the laws of Canada.  Peoples 

Trust carries on business as a trust company, and provides financial services pursuant to the Trust 

and Loan Companies Act, S.C. 1991, c.45.    Peoples Trust’s head office is located in the City of 

Vancouver, British Columbia. 

13. The defendant PCS is a limited liability partnership existing under the laws of British 

Columbia  Its head office is located in the City of Vancouver, British Columbia. The general 

partner of PCS is Peoples Card Services Limited, a corporation existing under the laws of Canada.  

PCS carries on business as a manager of relationships with program managers and distributors of 

prepaid payment cards.  PCS provides an extensive range of prepaid and credit programs in 

Canada.  
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Peoples Trust is Issuer of Payment Cards  

14. Peoples Trust is the issuer of all the Payment Cards and a customer of the Visa and 

MasterCard payment networks.  The Cardholder Agreements, as well as clear written statements 

on the packaging of each Payment Card clearly state that Peoples Trust is the issuer of the each 

Payment Card.   

15. PCS:  

(a) does not issue any network payment cards;  

(b) is not the issuer of the payment cards; 

(c) is not a client or a customer of either the Visa or MasterCard payment networks; 

(d) is not a party to any cardholder agreement; and  

(e) has no contractual or other legal relationship with the plaintiff or any purchaser 

or user of Payment Cards.   

16. PCS has not committed any actionable act or omission that could give rise to liability to the 

plaintiff or any other member of the Proposed Class.   

The Payment Cards 

17. Since 2004, Peoples Trust has offered an extensive range of prepaid cash replacement card 

programs involving the issuance of network-branded payment cards.  

18. Its network-branded payment cards, including all of the Payment Cards, operate on 

“payment networks” run by either Visa or MasterCard.  These payment networks require payment 

card issuers to be regulated financial institutions.  As such, they are restricted to cards issued by 
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such financial institutions.  However, these cards are universally accepted as payment for goods 

and services.  These cards are “universal-loop” cards and can be used at any merchant or other 

provider of goods or services accepting Visa or MasterCard worldwide, including for purchases 

made online. 

19. Network-branded payment cards, including the Payment Cards, are all essentially tender 

(cash) replacement cards that can be used to make a payment. They are all financial payment cards 

which are issued by financial institutions with internationally branded, and universally accepted 

payment networks, such as Visa and MasterCard.  They can be used to pay any merchant that 

accepts Visa or MasterCard .   

20.  The plaintiff confirmed in her Response to Demand for Particulars that the Statement of 

Claim refers only to universal-loop network-branded payment cards issued by Peoples Trust.  

There are no closed-loop payment cards at issue in this action.   

21. Universal-loop payment cards are fundamentally different than closed-loop payment cards. 

22. Universal-loop network-branded payment cards are: 

(a) issued by regulated financial institutions approved by internationally branded 

and accepting payment networks such as Visa or Mastercard; 

(b) operate as a tender (cash) replacement card accepted by and capable of paying 

any merchant accepting Visa or MasterCard; 

(c) are universally accepted, including online and cross-border transactions; 
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(d) contain no lift factor and generate no sales margin for the issuing financial 

institution; 

(e) rely on fees to support the program; 

(f) have a higher cost structure;  

(g) are used frequently as personal spending cards for those unable to acquire 

traditional credit cards, or those attempting to limit credit cards spending or 

budget expenses; 

(h) are less frequently used for gift giving than are the closed-loop cards (described 

below) that the Regulation is intended to govern. 

23. By contrast, “closed-loop” or “single-loop” networks are prepaid cards that have value and 

use only for the single purpose of paying a specific merchant or a closed proprietary association of 

merchants, such as those operating out of the same shopping centre.  Closed-loop cards represent a 

prepayment for a specific dollar value for merchandise.  Closed-loop cards have no access to 

universal acceptance payment networks such as VISA and Mastercard. 

24. Closed-loop payment cards are: 

(a) issued by a specific merchant or closed association of merchants; 

(b) are a pre-payment of goods or services to be provided by and only by that 

specific issuing merchant; 

(c) are accepted only by the issuing merchant and have no other value or use; 
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(d) increase sales revenue and merchant profits, including the lift factor resulting 

from additional amounts spent by gift recipients using a gift card and a 

reduction in merchandise returns normally resulting from the gift giving 

process; 

(e) generate revenue and increased profits for the specific merchant as margin is 

derived from goods purchased from the merchant without the need to rely on 

user fees; 

(f) have a lower cost structure due to the lack of any independent or incremental 

benefits or  customer service associated with universally-accepted payment 

networks, and no risk or costs of unauthorized use from fraud, theft or loss; and 

(g) are used primarily as gift giving cards. 

25. The primary and dominant purpose of Peoples Trust’s network-branded payment cards is 

to provide a cash replacement service that is accepted globally for in-person, online or telephone 

purchases. 

Single Load and Multiple Load Payment Cards 

26. The Payment Cards are either single load or multiple load cards. 

27. Single load cards can be loaded with value only once.  They can be used only until that 

value balance is spent or, where applicable, the card expires.  

28. The single load Payment Cards referred to in the Statement of Claim are the following:  

(a) Vanilla Prepaid Visa cards purchased before and on or after July 1, 2012; 
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(b) Vanilla Prepaid MasterCards purchased before and on or after July 1, 2012; 

(c) Shell Non-Reloadable MasterCard; 

(d) Ideal Choice/Online Payment card MasterCards; 

(e) House Points; and 

(f) Give and Go Prepaid Visa. 

29. The House Points Payment Card was never issued and therefore was never purchased by 

anyone. 

30. Single load payment cards are a secure cash replacement, used for a variety of purposes, 

including spending cards for those unable to acquire traditional credit cards, limiting or tracking 

spending, budget control, secure online or cross-border purchases, and anonymous  online or 

cross-border purchases. They are sometimes also used as a substitute for a gift of cash. 

31. Multiple load payment cards are cards that can be re-loaded with additional funds, after the 

initial value is spent to allow for continued use by the cardholder. 

32. The multiple load payment cards referred to in the Statement of Claim are the following: 

(a) Nextwave Titanium+ prepaid Visa; 

(b) Shell Prepaid Reloadable MasterCard; 

(c) EPIC Prepaid MasterCard purchased before and on or after May 1, 2014; 

(d) Evolve Prepaid Visa purchased before and on or after May 1, 2014; 
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(e) HorizonPlus Prepaid MasterCard purchased before and on or after May 1, 

2014; 

(f) Peoples Trust US Dollar MasterCard; and 

(g) YesCard Prepaid Visa purchased before and on or after May 1, 2014. 

33. Multiple load Payment Cards function in a similar way as a bank-issued debit card. For 

example, each of the cards listed at paragraph 32 above require the cardholder to enter a personal 

identification number (“PIN”) in order to access the stored funds and permit cash withdrawals 

from Automated Teller Machines (“ATM”).  The Shell Prepaid MasterCard also allows the 

cardholder to earn 2% cash back on all eligible gas and convenience store purchases made at 

participating Shell gas stations. 

34. Multiple load Payment cards are used exclusively for secure cash replacement.  They 

function as spending cards to replace traditional credit cards, spending trackers, secure and/ or 

anonymous online or cross-border purchase cards.   By contrast with single load cards, multiple 

load cards are never or are very rarely used as gift cards. 

Awareness of Contractual Terms and Conditions - The Cardholder Agreement 

35. Every Payment Card is accompanied by a written cardholder agreement (defined above as 

the “Cardholder Agreement”). The Cardholder Agreement governs the purchase and use of the 

network-branded payment card.   

36. The Cardholder Agreements are governed by the laws of British Columbia and Canada, or 

Ontario and Canada. 
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37. Every purchaser of a payment card is made aware of the contractual terms and conditions 

in the Cardholder Agreement through a variety of means, including the disclosure of all terms and 

conditions relating to any fee, expiry date or other term at issue in this action on the external 

packaging of the cards, such as: 

(a) notice that the card is of no value until it is activated at the cash register; 

(b) notice of the cost of the activation fee and that such amount is in addition to the 

face value of the card; 

(c) notice of the “valid thru” or “good thru” date; and 

(d) notice of the application of other fees, such as monthly service fees, 

cancellation and replacement fees, and/or foreign exchange fees. 

38. In the case of multiple load Payment Cards, all terms and conditions were and are disclosed 

in writing at the time of purchase by the retailer. In each instance, before the purchase, the 

purchaser is made aware of the contractual terms and conditions prior to purchasing the Payment 

Card. As a condition of purchase, the purchaser is required to identify themselves and provide 

proof of identity at the time of purchase.  As a result, multiple load Payment Cards are almost 

always used by the purchaser and are not gifts. 

39. In order to obtain the benefits of the Payment Cards, the purchaser is required to pay the 

activation fee at the point of purchase. This fee is in addition to the face value of the card and the 

payment of the fee confirms the purchaser’s acceptance of the terms and conditions governing its 

use.  
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40. Access to the payment network for each Payment Card is granted immediately upon 

purchase of the Payment Card, including payment of the applicable activation fee.    

41. Inside the package is the Cardholder Agreement, which repeats all terms and conditions 

provided on the external packaging, including all fees and expiry dates at issue in this action.    

42. The terms and conditions in the Cardholder Agreement, including all fees and expiry dates 

at issue in this action, are also available on a website address that is printed on each Payment Card.  

All fees and expiry dates at issue in this action are also printed on the Payment Cards  This 

information provides the purchaser with a quick reference to the terms and conditions governing 

the purchase and use of the Payment Cards, in the event that the external packaging or the 

Cardholder Agreement are not retained by them.  

43. The Payment Cards include a signature line that must be signed by the card user. This 

signature further confirms the acceptance by the purchaser and the user of the terms and conditions 

at the time of purchase. 

44. Contrary to the allegations in paragraphs 10 and 18-21 of the Statement of Claim, there are 

no extra contractual terms.  Peoples Trust retains ownership of each Payment Card.  The 

cardholder is responsible for the use, possession and control of the card. The Cardholder 

Agreement contains all the terms and conditions governing the purchase and use of the Payment 

Card to which it relates.  All of the key terms and conditions,  including all fees and expiry dates at 

issue in this action, are also printed on the outside of the packaging as well as inside the packaging 

and are published online for each brand.  
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45. The terms and conditions of the Cardholder Agreement governing the purchase and use of 

each Payment Card are: 

(a) known by the purchaser prior to the purchase; 

(b) accepted and ratified by the buyer as evidence by the act of choosing to 

purchase; and 

(c) further ratified by the buyer’s decision to use the card after opening the package 

rather than requesting a refund, seeking to return the card for a refund or, in the 

case of multiple load payment cards, failing to cancel the Payment Card by, 

among other things, cutting the card in half and returning it to Peoples Trust. 

Consumer Protection Act (Ontario) and the Regulation 

46. The Statement of Claim alleges certain contraventions of the CPA and the Regulation.  In 

2006, the CPA was amended by Bill 152, Ministry of Government Services Consumer Protection 

and Service Modernization Act, 2006, to allow for the making of regulations governing various 

aspects of future performance agreements, including gift card agreements.  

47. The relevant portions of Bill 152 are as follows:  

8. (13) Clause 123 (5) (e) of the Act is amended by adding "including gift card 
agreements, and governing" after "future performance agreements".  

(14) Subsection 123 (5) of the Act is amended by adding the following clauses:  

(f) imposing restrictions, including prohibiting expiry dates, on 
future performance agreements, including gift card agreements;  

(g) governing the fees, other than the payment under a future 
performance agreement, including a gift card agreement, for 
supplying goods or services under the agreement, that the 
supplier under the agreement may charge or is prohibited from 
charging to the consumer;  

(h) allowing the consumer under a future performance 
agreement, including a gift card agreement, to cancel the 
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agreement if the supplier does not disclose the matters with 
respect to the agreement that the regulations specify and 
governing the cancellation of the agreement; 

(i) providing that any provision of the Act or the regulations 
applies to future performance agreements, including gift card 
agreements, with the modifications specified in the regulations. 

48. Bill 152 did not include any definition for either “gift card” or “gift card agreement”. 

However, the Legislative Assembly debates discussed and described gift cards as retail cards 

purchased as gifts for friends and family.   

49. Hansard extracts from the Legislative Assembly of Ontario from September 25 and 

October 26, 2006 confirm this debate and discussion in the Legislative Assembly.  

50. In discussing the government's plans to introduce legislation that would give the 

government regulation-making authority over gift cards, the then Minister of Government 

Services stated before the Legislative Assembly on September 25, 2006: 

I'm pleased today to tell the House that we will introduce legislation this fall that, 
if passed, will give the government regulation-making authority over consumer 
gift cards.  

Gift cards are a rapidly growing segment of the retail industry in the 
province. These cards are purchased in good faith by the people of Ontario 
for their family and friends. They rightly expect that these cards should retain 
their full value until they are redeemed, no matter when that might be.  

We want to ensure that Ontario consumers purchasing gift cards get what they pay 
for. ..[emphasis added] 

51. Similarly, on October 26, 2006, the Minister again referred to a gift card as something one 

gives to a friend and family when he introduced Bill 152 for second reading. He stated the 

following about its scope: 

The second area I want to touch on briefly is gift cards. This is not a completely 
new phenomenon, but it's now a very large industry where individuals will go 
to a store and by [sic] a gift card for somebody; in other words, you say, "I 
want to get $100 gift card. I'm going to give it to a friend or a family member.”  

The challenge right now is that in about 80% of the cases we've looked at, those 
cards expire, on average in 24 months. Even though you have laid out, spent, $100 
to buy that for somebody, 24 months from now it can be worth nothing because 
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the retailer says, "If you don't use it in 24 months, the balance will be eliminated." 
We don't think that's right. Dare I say that most members of the Legislature would 
not think that's appropriate. 

[ ... ] We want to move to give ourselves the authority to not permit expiry dates 
on gift cards. I look forward to working with our business community in the 
implementation of that. [emphasis added] 

52. On December 20, 2006, Ministry of Government Services Consumer Protection and 

Service Modernization Act, 2006, S.O. 2006, c. 34 was given Royal Assent.  

53. The Ontario government has made at least six specific statements confirming that the 

Regulation does not apply to network-branded payment cards, sometimes referred to as pre-paid 

credit cards.  These statements include: 

(a) “[the Regulation] will not apply to […] cards that are subject to federal 

jurisdiction […]” (“McGuinty Government Starts the Clock to ban Gift Card 

Expiry Dates”, News Release, issued May 29, 2007); 

(b) “[the Regulation] will not apply to […] cards that are subject to federal 

jurisdiction […]” (“Retailer Notice: New regulations that prohibit gift card 

expiry dates come into effect October 1st”, News Release, issued September 30, 

2007); 

(c) “There are some exceptions [to the application of the Regulation] – expiry dates 

and/or administrative fees may still apply to: […] cards subject to federal 

jurisdiction, such as prepaid phone cards or credit card branded gift cards” 

(News Release, issued December 19, 2008); 

(d) “[the Regulation” does] not apply to: […] prepaid credit cards – the name may 

say ‘VISA’ or ‘MasterCard’, but these are actually gift cards, not credit cards. 
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You pay a fee to buy one, but there is no fee when you use it. Fees apply if you: 

[h]old the card longer than six months, or [r]eplace a lost or stolen card” (Gift 

Cards: What you need to know”, 2011); 

(e) “federally-regulated gift cards that resemble credit cards and phone cards may 

have expiry dates” (News Release, issued November 30, 2013); 

(f) “types of cards not covered by the gift card rules include: […] pre-paid credit 

cards” (“Buying or using gift cards”, Ministry webpage, last updated July, 11, 

2014); and 

(g) a “pre-paid bank credit card may have been a gift, but it is not a gift card. Under 

Ontario law, retail store gift cards may not expire and there are strict limits on 

additional fees. Banks are regulated federally and their prepaid credit cards may 

come with extra costs. Read the fine print” ( “Tip of the Week #43 Pre-paid 

Credit Cards: Understand the Fees”, Video, undated). 

54. These statements made by the Ontario government are incorporated by reference into this 

Statement of Defence.   Peoples Trust and PCS will rely upon them at trial.   

55. Since Ontario’s introduction of regulations governing gift cards, other provinces have also 

amended their consumer legislation to address gift cards. 

56. Virtually every other province that has amended their consumer protection legislation to 

address gift cards has also made specific statements confirming that their respective gift card rules 

do not apply to network-branded payment cards.  The Territories do not appear to have passed 

legislation on the issue. 

  

149



-16- 

 

57. Attached at Schedule “A”, is an overview of the position of each Province on the 

application of gift card legislation. With the exception of Saskatchewan and Newfoundland & 

Labrador, all Provinces take the position that network-branded payment cards are not covered by 

legislation restricting the application of fees to and expiry dates to gift cards.  

58. Newfoundland & Labrador has not made any public statements about the application of 

gift card regulations to network-branded cards.  Saskatchewan is the only anomaly, being the only 

province asserting that that network-branded payment cards are covered by its gift card legislation.   

59. These statements made by other provincial governments described in paragraphs 49 to 50 

above, and in Schedule “A”, are incorporated by reference into this Statement of Defence.   

Peoples Trust and PCS will rely upon them at trial.   

The Regulation Does Not Apply to Payment Cards  

60. The Regulation and the specific rules for gift cards contained therein relied upon by the 

plaintiff do not apply to network-branded payment cards, including the Payment Cards. 

61. The key provisions of the Regulation are set out in Schedule “B” to this Statement of 

Defence. 

62. Peoples Trust and PCS deny that the Payment Cards are gift cards as that term is defined in 

section 23 of the Regulation: 

 “gift card” means a voucher in any form, including an electronic credit or 
written certificate, that is issued by a supplier under a gift card agreement 
and that the holder is entitled to apply towards purchasing goods or 
services covered by the voucher; (“carte cadeau”) 

  

150



-17- 

 

63. While “vouchers” is not expressly defined, Peoples Trust and PCS deny that the Payment 

Cards are “vouchers” under the CPA and/or the Regulation. A “voucher” refers to a card or 

certificate issued by an individual merchant or a closed group of merchants in exchanged for 

specific retail products or services. It does not include payment cards issued by federally regulated 

financial institutions, such as Peoples Trust.  

64. Moreover, the phrase “the holder is entitled to apply [the voucher] towards purchasing 

goods or services covered by the voucher” implies that such goods or services are limited or 

expressly circumscribed by the terms of the card itself. In other words, the term “voucher” does not 

apply to cards that may be universally used for any good or service worldwide. 

65. Peoples Trust and PCS deny that the Payment Cards and applicable Cardholder 

Agreements are “gift card agreements” as that term is defined in section 23 of the Regulation: 

 “gift card agreement” means a future performance agreement under which the 
supplier issues a gift card to the consumer and in respect of which the consumer 
makes payment in full when entering into the agreement; (“convention de carte 
cadeau”) 

 

66. Peoples Trust and PCS deny that the Cardholder Agreements applicable to each respective 

Payment Card are “future performance agreements” as that term is defined in the CPA: 

“a consumer agreement in respect of which delivery, performance or payment in 
full is not made when parties enter the agreement.” 

 

67. First, Peoples Trust and PCS deny that the Cardholder Agreement applicable to each 

respective Payment Cards are “consumer agreements” as that term is defined in the CPA:  

"consumer agreement" means an agreement between a supplier and a consumer in 
which the supplier agrees to supply goods or services for payment; ("convention 
de consommation") 
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68. Section 1(1) of the CPA defines the terms “consumer”, “supplier”, “goods” and “services” 

as follows: 

“consumer” means an individual acting for personal, family or household 
purposes and does not include a person who is acting for business purposes; 
(“consommateur”)  

… 

“goods” means any type of property; (“marchandises”) 

… 

“services” means anything other than goods, including any service, right, 
entitlement or benefit; (“services”) 

“supplier” means a person who is in the business of selling, leasing or trading in 
goods or services or is otherwise in the business of supplying goods or services, 
and includes an agent of the supplier and a person who holds themself out to be a 
supplier or an agent of the supplier; (“fournisseur”) 

 

69. Peoples Trust and PCS deny that either of them are “suppliers” under the CPA. They 

further deny that Payment Cards are either a “good” or a “service” under the CPA, because the 

cash replacement service provided by a federally-regulated trust company is a financial service or 

product to which the CPA does not apply. 

70. The proposed class definition includes persons who are not consumers.  Any person who is 

not a consumer under section 1(1) of the CPA is outside the scope of the sections of the Regulation 

that the plaintiffs rely in the Statement of Claim in any event.   

71. Second, Peoples Trust and PCS deny that performance and/or payment in respect of the 

Payment Cards and applicable Cardholder Agreements is not made in full at the time the parties 

enter the agreement. The Cardholder Agreement is formed at the time of purchase. Upon purchase, 
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the purchaser has immediate and unconditional access to the globally accepted cash replacement 

service offered by Peoples Trust and PCS.  There is nothing remaining to be performed. The cash 

replacement transaction is complete. 

72. Moreover, the definition of a “future performance agreement” in section 1 (1) of the CPA 

must be interpreted and applied in the factual context of the circumstances of each agreement and 

will be determined on the basis of whether or not it could sensibly or realistically apply to the 

particular consumer contract in issue.  The Ontario Courts have held that the legislature did not 

intend that the requirements for future performance agreements imposed by sections 21-26 of the 

CPA and sections 23.1-25 of the Regulation apply in circumstances where “they cannot 

realistically apply or where they are unnecessary”.   

73. The requirements imposed by sections 21-26 of the CPA and sections 23.1-25 of the 

Regulation cannot realistically apply to and/or are not necessary for the Payment Cards. 

74. A purchaser of one of the Payment Cards knows and understands the terms and conditions 

governing the purchase and use of such cards. All or most of the information required to be 

disclosed in respect of future performance agreements are inapplicable to the Payment Cards and 

therefore have no use for the purchaser. These disclosure requirements include:  

(a) the date or dates on which delivery, commencement of performance, ongoing 

performance and completion of performance are to occur; 

(b) information about the place for goods and services to be delivered or the 

manner of delivery;  
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(c) information about the services are to be performed, the person for whom they 

are performed, or the supplier’s method of performing the services;  

(d) the date on which the Cardholder Agreement is entered into; and/or 

(e) an opportunity to correct errors immediately before entering into the 

Cardholder Agreement. 

75. Therefore, the provisions relating to future performance agreements under the CPA and the 

Regulation do not apply to the Payment Cards and the Cardholder Agreements. There is no cause 

of action against either Peoples Trust or PCS for alleged non-compliance with such provisions. 

76. As a result, the fees in issue in the action do not contravene the CPA or the Regulation and 

are valid and enforceable as binding terms and conditions in the Cardholder Agreement for each 

Payment Card. 

77. In the alternative, Peoples Trust and PCS rely upon the exception to the application of the 

Regulations set out in section 25.1(b).  

78. Subject to specified exemptions, sections 25.2 - 25.5 of the Regulation apply to every gift 

card agreement entered into on or after October 1, 2007. 

79. Section 25.1 of the Regulation specifically provides that sections 25.2-25.5 of the 

Regulation do not apply to a gift card that covers only one specific good or service. 

Application of sections 
25.1  Sections 25.2 to 25.5 apply to every gift card agreement entered 

into on or after the day this section comes into force and to every gift card 
issued under that agreement, but do not apply to, 

(a) a gift card that a supplier issues for a charitable purpose; or 

(b) a gift card that covers only one specific good or service; or 
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(c) the gift card agreement under which a gift card described in clause (a) or (b) is 
issued. O. Reg. 187/07, s. 3. [emphasis added] 

 

80. As their primary purpose is to provide a globally accepted cash replacement service, the 

Payment Cards cover only one service and are therefore exempt from the application of Gift Card 

Regulations pursuant to section 25.1(b). 

81. Moreover, section 2(2) of the CPA specifically provides that the CPA does not apply in 

respect of certain financial products and services including those regulated under various Ontario 

Statutes including the Loan and Trust Corporations Act (Ontario).  Section 2.(2) of the CPA 

specifically provides as follows: 

Application 

2.  (1)  Subject to this section, this Act applies in respect of all consumer 
transactions if the consumer or the person engaging in the transaction with the 
consumer is located in Ontario when the transaction takes place. 2002, c. 30, 
Sched. A, s. 2 (1). 

Exceptions 

(2)  This Act does not apply in respect of,  

(a) consumer transactions regulated under the Securities Act;  

(b) financial services related to investment products or income securities; 

(c) financial products or services regulated under the Insurance Act, the 
Credit Unions and Caisses Populaires Act, 1994, the Loan and Trust 
Corporations Act or the Mortgage Brokerages, Lenders and Administrators 
Act, 2006; 

(d) consumer transactions regulated under the Commodity Futures Act; 

(e) prescribed professional services that are regulated under a statute of Ontario; 

(f) consumer transactions for the purchase, sale or lease of real property, except 
transactions with respect to time share agreements as defined in section 20; and 

(g) consumer transactions regulated under the Residential Tenancies Act, 2006. 
2002, c. 30, Sched. A, s. 2 (2); 2006, c. 17, s. 249; 2006, c. 29, s. 60. [emphasis 
added] 
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82. The Payment Cards are financial products and services and are regulated under the Trust 

and Loan Companies Act, S.C. 1991, c.45.  The express exclusion in Section 2.(2)(c)  of the CPA 

further supports the conclusion that the regulations do not apply to the Payment Cards.  These are 

essentially the same type of financial product and service.   

Regulation of Network Branded Payment Cards is Ultra Vires the Lieutenant Governor in 
Council 

83. If the words of sections 25.3 and 25.4 of the Regulation are held to apply to or encompass 

the Payment Cards (which is denied), they are ultra vires the Lieutenant Governor in Council, to 

whom the Legislature did not grant any authority under the CPA to make regulations prohibiting 

expiry dates or restricting fees in respect of network-branded payment cards  

84. Accordingly, sections 25.3 and 25.4 of the Regulation should be read down to exclude their 

application to the Payment Cards. 

Regulation of Network Branded Payment Cards is Ultra Vires the Province of Ontario 

85. In the alternative, if sections 25.3 and 25.4 of the Regulation are held to apply to or 

encompass the Payment Cards, they are ultra vires the Province of Ontario.  

86. Pursuant to section 91(15) of the Constitution Act, 1876, Parliament has the authority over 

banks.  As a federally incorporated trust company, the financial services offered by Peoples Trust 

and its subsidiaries, including its network-branded payment cards, are captured by Parliament’s 

regulatory authority.  
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87. The provisions of the CPA and the Gift Card Regulations relied upon at paragraphs 24-28 

and 39-40 of the Statement of Claim, lie at the core of the federal jurisdiction over banking, and 

impair the manner in which the federal power can be exercised. 

88. If sections 25.3 and 25.4  of the Regulation are held to apply to or encompass the Payment 

Cards, they are ultra vires the Province of Ontario and constitutionally inapplicable as they: 

(a) conflict with the federal banking regime, including the  Bank Act, S.C. 1991, c. 

46,  the Financial Consumer Agency of Canada Act, S.C. 2001, c. 9, the 

Payment Card Networks Act, S.C. 2010, c. 12, s. 1834; and the Prepaid 

Payment Products Regulation, SOR/2013-209,  which Parliament intended to 

constitute a complete code for the regulation of banks including 

network-branded payment cards issued by federally regulated banks; and  

(b) impairs Parliament’s core jurisdiction over banks, including terms, pursuant to 

sections 91(15), (18)  and (20) section of the Constitution Act, 1867, 30 7 31 

Vict. c.3. 

89. Therefore, the provisions of the CPA and the Regulation relied upon at paragraphs 24-28 

and 39-40 of the Statement of Claim are inapplicable and/or inoperative by virtue of the doctrines 

of interjurisdictional immunity and federal paramountcy.  

No Unfair Practices 

90. Peoples Trust and PCS deny that any act or omission of either of them alleged in the 

Statement of Claim constitutes an “unfair practice” under the CPA. 
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91. Peoples Trust and PCS deny that any term or condition in the Cardholder Agreements, or 

any terms that otherwise relate to the Payment Cards, constitute representations or warranties of 

any kind.  

92. In the alternative, Peoples Trust and PCS deny that the terms and conditions in the 

Cardholder Agreements applicable to the Payment Cards, or any terms or conditions that 

otherwise relate to the Payment Cards, constitute false, misleading, deceptive or unconscionable 

representations in any manner whatsoever.  

93. Peoples Trust and PCS further deny that the plaintiff was induced to enter into the 

cardholder agreement applicable to the Vanilla Prepaid Visa Payment Card by any of the terms and 

conditions contained therein, or any terms and conditions that otherwise relate to the Payment 

Cards. 

No Common Law Barrier to Cardholder Agreement – Cardholder Agreement is Valid and 
Enforceable   

94. In purchasing the Payment Cards, the purchaser accepts the terms and conditions offered 

by the issuer, Peoples Trust. As described at paragraphs 35 to 45 above, this acceptance is evidence 

by, among other things, payment of the activation fee.  

95. The terms and conditions governing the Payment Cards do not contravene the CPA or the 

Regulation, and are not otherwise unlawful or unenforceable. 

Cardholder Agreements are Not Contracts of Adhesion  

96. Peoples Trust and PCS deny that they have or had any obligation to take any other steps to 

specifically draw the activation fees, dormancy fees or other fees or other terms and conditions on 
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the purchase or use of the Payment Card, or the related Cardholder Agreements, to the attention of 

any person purchasing the Payment Cards prior to entering into the Cardholder Agreement. 

97. In the alternative, the inclusion of all of the activation fees, dormancy fees and other fees 

and other terms and conditions on the purchase or use of the Payment Cards, or in the related 

Cardholder Agreements, at issue in this action, constitutes a reasonable measure by Peoples Trust 

to draw the fees to the attention of any person purchasing or otherwise acquiring a Payment Card. 

Federal Regulations Limit the Class 

98. On May 1, 2014, the Prepaid Payment Products Regulations, S.O.R./2103-209 came into 

force. These regulations provide a complete regime for the regulation of disclosure requirements 

related to prepaid payment products, as well as the prohibition of prescribed fees. 

99. Pursuant to section 2, the regulations apply to prepaid payment products that are issued in 

Canada by a prescribed institution, including a company incorporated under the Federal Trust and 

Loans Companies Act, such as Peoples Trust. 

100. Section 1 of the regulations defines a “prepaid payment product” as “a payment card, 

whether physical or electronic, that is – or can be – loaded with funds and that can be used by the 

card holder to make withdrawals or purchase goods or services.” 

101. The Payment Cards are prepaid payment products within the meaning of the Prepaid 

Payment Products Regulations.  

102. Therefore, pursuant to the doctrines of interjurisdictional immunity and/or federal 

paramountcy, any Payment Card purchased on or after May 1, 2014 is regulated by the Prepaid 
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Payment Products Regulations, rendering the provisions of the CPA or the Regulation relied upon 

at paragraphs 24-28 and 39-40 of the Statement of Claim inapplicable and/or inoperative. 

103. Any proposed class member whose alleged claim arises out of the purchase or receipt of a 

Payment Card on or after May 1, 2014 should be excluded from the proposed class definition. 

Fee Structure Changed Effective July 1, 2012 

104. Effective July 1, 2012, Peoples Trust stopped charging any dormancy fees on its 

best-selling products, the Vanilla Visa Card and the Vanilla MasterCard.  The only fees imposed 

on the the Vanilla Visa Card and the Vanilla MasterCard after July 1, 2012 are activation fees and 

foreign exchange fees .   

105. In the Response to Demand for Particulars, the proposed representative plaintiff confirms 

that there is no claim for any dormancy fee (Section 25.4 (2.1) (b)), illegal expiry date (Section 

25.3) or other illegal fee type (Section 25.4 (2) (b)) for any Payment Card purchased on July 2, 

2012 or thereafter.  The only allegation advanced for those Payment Cards is an allegation that the 

activation fee contravenes Section 25.4 (2) (a) of the regulations. 

The Proposed Class Definition Includes Statute-Barred Claims 

106. This action was commenced by Statement of Claim issued on November 29, 2013. 

107. For each Payment Card described in the Statement of Claim and Response to Demand for 

Particulars, a proposed class member knew or ought reasonably to have known the facts upon 

which he or she bases his or her allegations at the time of purchase.  

108. All terms and conditions relating to the purchase and use of the Payment Cards are 

disclosed on the external packaging and are readily visible to potential buyer prior to purchasing it. 
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Payment of the activation fee at the time of purchase constitutes acceptance of such terms and 

conditions and evidences the purchaser’s knowledge of and agreement to (whether actual or 

imputed) all terms and conditions in the Cardholder Agreement, including the facts upon which the 

claims alleged in the Statement of Claim are based. 

109. In the alternative, for single load Payment Cards, a proposed class member knew or ought 

to have known the facts upon which he or she bases his or her allegations:  

(a) upon reading the packaging prior to purchase; 

(b) upon opening the packaging and reading the Cardholder Agreement; 

(c) on the first day that any fee charged in respect of the Payment Card, including 

dormancy fees, began to apply;  

(d) on the first day the proposed class member accessed a balance on his or her 

Payment Card that was reduced by the application of the dormancy fees; or 

(e) on the day the “valid thru” or “good thru” date expired. 

110. In the further alternative, for multiple load cards, a proposed class member knew or ought 

to have known the facts upon which he or she bases his or her allegations: 

(a) prior to purchase by receiving and being made fully aware of the terms and 

conditions of the Payment Card before purchase; 

(b) on the first day that any fee charged in respect of the Payment Card began to 

apply; or 
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(c) on the first day that the Payment Card was reloaded by the proposed class 

member, because they would have then become aware of and would know the 

value remaining and any reduction in value from fees charged. 

111. Where any of the events described above occurred more than two years before November 

29, 2013, the proposed class member’s claim is statute-barred pursuant to the Limitations Act, 

2002, S.O. 2002, c. 24, Sched. B. As a result, such persons should be excluded from the proposed 

class definition. 

No Unjust Enrichment 

112. Peoples Trust and PCS deny that they have been unjustly enriched by revenue generated by 

the activation fees, dormancy fees or any other fees or other terms or conditions on the purchase or 

use of the Payment Cards, given that:  

(a) the fees are payable pursuant to the terms and conditions governing the 

issuance of the Payment Cards and accepted by the purchaser and any 

subsequent user of the Payment Cards; 

(b) the payment of those fees is a price the purchaser has agreed to pay and is not a 

deprivation; and   

(c) there is a clear and well-recognized juristic reason permitting the collection and 

retention of all revenue from any activation fees, dormancy fees or any other 

fees referred to in the Statement of Claim. 
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No Injunctive or Declaratory Relief 

113. Peoples Trust and PCS deny that the plaintiff, or any of the Proposed Class, have any right 

to the injunctive relief claimed in the Statement of Claim. 

114. Peoples Trust and PCS deny that the plaintiff, or any of the Proposed Class, have any right 

to the declaratory relief claimed in the Statement of Claim. 

115. None of the fees charged by Peoples Trust contravene the CPA or the Regulation or are 

otherwise unlawful or unenforceable. 

No General, Punitive or Aggregate Damages 

116. Peoples Trust and PCS deny the plaintiff’s claim for damages. 

117. Peoples Trust and PCS deny that the plaintiff or any Proposed Class member has suffered 

any of the damages alleged in the Statement of Claim and put the plaintiff to the strict proof 

thereof.  

118. Only purchasers of Payment Cards paid any consideration.  Only purchasers could possibly 

have incurred any loss. Non- purchasers  did not and could never incur any loss. 

119. The plaintiff admits in paragraph 6 of the Statement of Claim that she was given her 

Payment Card as a gift. She has never purchased a Payment Card. She did not and could never 

incur any loss. 

120. If the Plaintiff or any Proposed Class member has suffered damages, which is denied, those 

damages were caused by factors and events outside of the control or responsibility of Peoples Trust 

and PCS.  

  

163



-30- 

 

121. Peoples Trust and PCS deny that any actionable act or omission by either them caused or 

contributed to the losses claimed by the plaintiff or any Proposed Class member. 

122. Further, and in the alternative, Peoples Trust and PCS state that the losses or damages 

claimed are excessive and too remote to be recoverable against either of them. 

123. In the further alternative, the plaintiff and the Proposed Class members have failed to 

mitigate the losses alleged and damages claimed. 

124. The Defendant denies that the plaintiff was treated in an unfair, high-handed or other 

improper manner, and that it has acted in bad faith or unfairly toward the plaintiff and puts the 

plaintiff to the strict proof thereof. 

125. Peoples Trust denies that it engaged in any conduct that would warrant or could justify any 

award of punitive damages. 

126. Section 24(1) of the Class Proceedings Act (Ontario) permits the common issues trial 

judge to assess damages on an aggregate basis, provided certain conditions are met. That section 

provides as follows: 

24(1)  The Court may determine the aggregate or a part of the defendant’s 
liability to class members and give judgment accordingly where, 

(a)  monetary relief is claimed on behalf of some or all class 
members; 

(b)  no questions of fact or law other than those relating to the 
assessment of monetary relief remain to be determined in 
order to establish the amount of the defendant’s monetary 
liability; and  

(c)  the aggregate or a part of the defendant’s liability to some or 
all class members can reasonably be determined without 
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proof by individual class members.1 (emphasis added) 

127. Peoples Trust and PCS deny that an aggregate assessment of damages can be made.  

128. There is no reasonable likelihood that the pre-conditions in section 24(1) would be 

satisfied.  Therefore no aggregate assessment of damages can be made under Section 24(1) of the 

Class Proceedings Act (Ontario) if the plaintiff is successful at trial. 

129. Peoples Trust and PCS plead and rely upon, 

(a) the CPA;  

(b) the Regulation; 

(c) the Bank Act, S.C. 1991, c. 46;  

(d) the Financial Consumer Agency of Canada Act, S.C. 2001, c. 9;  

(e) the Payment Card Networks Act, S.C. 2010, c. 12, s. 1834; and  

(f) the Prepaid Payment Products Regulation, SOR/2013-209. 

(g) the Class Proceedings Act, 1992, S.O. 1992, c.6; 

(h) the Courts of Justice Act, R.S.O. 190, c. C.43, and 

(i) the Constitution Act, 1867, 30 & 31 Vict., c. 3. 

130. Peoples Trust and PCS ask that this action be dismissed with costs. 

1 CPA, s. 24(1). 
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Schedule “A” 

Overview of Position of each Province on Application of Gift Card Legislation 

Province Application of 
Provincial gift card 

legislation to 
network-branded 
payment cards? 

Examples of Statements by Provincial/Territorial 
Ministries 

British Columbia No “Some pre-paid cards that fall outside provincial 
jurisdiction are not covered by the legislation, such as 
telephone cards and cards with credit card branding” 
(Ministry of Public Safety and Solicitor, News 
Release, October 18, 2008)2 

Alberta No “The [gift card’ regulation also does not apply to gift 
cards where there is a direct agreement between the 
consumer and the financial institution that issues the 
card. A financial institution is a bank, treasury branch, 
credit union, or trust corporation. The business selling 
the gift card must be able to prove that the agreement 
is between a financial institution and the person who is 
buying or using the card” (Service Alberta, undated)3 

 
Saskatchewan Yes “Q. Do these [gift card] rules apply to pre-loaded 

money cards branded or issued by credit card 
companies?   

A. Yes, unless the card has a cash-back option as noted 
above. It is the position of the Consumer 
Protection Division that the legislation is of general 
application and applies to pre-loaded money cards 
co-branded or issued by credit card companies, but 
only if that card does not allow the consumer to access 
cash from the card. Generally non-reloadable money 
cards do not have a cash back option. In contrast, 
re-loadable cards tied to an individual consumer may 
allow the holder to retrieve cash from the money card. 
If the card has a cash back option, the ‘prepaid 
purchase card’ rules do not apply to such cards and 

2http://www2.news.gov.bc.ca/news_releases_2005-2009/2008PSSG0055-001574.htm.   
3 http://www.servicealberta.ca/pdf/tipsheets/Gift_cards.pdf.  
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service charges or other fees are not prohibited” 
(Ministry of Justice, undated)4 

Manitoba No “The [gift card] requirements do not apply to prepaid 
purchase cards issued under an agreement between a 
bank and a consumer, as those cards fall under the 
jurisdiction of the federal government” (Ministry of 
Tourism, Culture, Heritage, Sport and Consumer 
Protection, undated)5 

Ontario No “Types of cards not covered by the gift card rules 
include: […] pre-paid credit cards […]” (last updated 
July 11, 2014) 6 
 

Quebec No Activation and usage fees are permitted for cards 
“issued by a financial institution that can be used 
wherever the payment system indicated on the card is 
accepted” (Ministry of Consumer Protection, lasted 
updated July 23, 2014)7 
 

Newfoundland & 
Labradour 

Unknown  Public statements on the application of gift card 
legislation to network-branded or federally regulated 
payment cards could not be found. 
 

New Brunswick No “Cards issued by a credit card company, bank or 
telephone company fall under federal jurisdiction and 
are therefore exempt from the [Gift Cards Act]” 
(Justice and Consumer Affairs, December 22, 2008)8 
 

Nova Scotia No “Cards exempt from [gift card] regulations: pre-paid 
[…] credit-branded cards (e.g. Visa, Mastercard, 
American Express, Diners Club)” (Access Nova 
Scotia, undated)9 
 

Prince Edward 
Island 

No “Are phone cards, pre-paid bank cards and credit card 
branded gift cards covered under the Gift Cards Act? 

4 http://www.justice.gov.sk.ca/giftcard-q-a.  
5 http://www.gov.mb.ca/cca/cpo/faqprepaidretailers.html.  
6 https://www.ontario.ca/consumers/gift-cards.  
7http://www.opc.gouv.qc.ca/en/consumer/good-service/en-cartes-prepayees/argent/frais-activation-remplacement.  
8 http://www.gnb.ca/cnb/news/jus/2008e1866ju.htm; see also Department of Justice and Consumer Affairs news 
release issued December 22, 2010 
9http://www.novascotia.ca/sns/access/individuals/consumer-awareness/consumer-purchases/nova-scotia-gift-cards.a
sp.  
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No. These cards fall under Federal Government 
legislation” (Environment, Labour and Justice, July 2, 
2010)10 
 

Yukon  Yukon does not appear to have passed legislation 
relating to gift cards. 
 

Northwest 
Territories 

 The Northwest Territories does not appear to have 
passed legislation relating to gift cards. 

Nunavut  Nunavut does not appear to have passed legislation 
relating to gift cards. 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

10 http://www.gov.pe.ca/index.php3?number=news&newsnumber=7157&dept=&lang=E.  
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A Commissioner for taking affidavits, etc. 

This is Exhibit “E” referred to in the 
Affidavit of Jonathan Schachter 
affirmed before me, this 8 thday of 
September, 2020.
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Louis Sokolov
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This is Exhibit “F” referred to in the 
Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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Louis Sokolov



  

  

Court File No.    
 

COURT OF APPEAL FOR ONTARIO 
 

B E T W E E N: 
 

JOYCE BERNSTEIN 
Plaintiff 

(Respondent) 
 

- and - 
 
 

PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP 
Defendants 

(Appellants) 
 

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992 
 

NOTICE OF APPEAL 

THE DEFENDANTS, PEOPLES TRUST COMPANY AND PEOPLES CARD 

SERVICES LLP, APPEAL to the Court of Appeal from the Decision of The Honourable Justice 

Perell dated May 13, 2019, made at Toronto granting in part the summary judgment motion 

brought by the Plaintiffs, and dismissing in part the summary judgment motion brought by the 

Defendants (the “Decision”). 

THE APPELLANTS ASK that the Decision be set aside and an order be granted as 

follows:  

1. setting aside the summary judgment in favour of the Plaintiffs and dismissing the action; 

2. awarding the Defendants costs of the appeal and the motions for summary judgment; and, 

3. such further and other relief as counsel may advise and this Honourable Court may permit. 
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THE GROUNDS OF APPEAL are as follows:  

SLPCs are Financial Products Excluded by Section 2(2) of the CPA 

1. The motions judge erred in law in finding that Peoples Trust’s Single Load Prepaid Cards 

(“SLPCs”) are not financial products or services specifically exempt from the provisions of the 

Consumer Protection Act, 2002 (the “CPA”) by section 2(2) of the CPA despite correctly 

determining and finding that: 

(a) Peoples Trust’s Multiple Load Payment Cards (“MLPCs”) are financial products 

and services under section 2(2) of the CPA; and, 

(b) both MLPCs and SLPCs provide the very same cash replacement service providing 

access to a payment network. 

2. The motions judge further erred in law in determining or characterizing the nature of the 

service provided by SLPCs based solely on one of many possible uses of SLPCs (gift-giving). 

MLPCs and SLPCs are Not a “Voucher” And Not a “Gift Card” Under the Regulation  

3. The motions judge further erred in law by misapplying the principle of liberal construction 

of statutes to the CPA, and relying on the purpose of the statute as a sufficient justification for 

giving the express and specific words of the CPA a meaning they cannot reasonably bear.  

4. Specifically, the motions judge erred in determining the SLPCs to be an “open loop gift 

card” under section 23 of O. Reg 17/05 (the “Regulation”). A “gift card” is defined in section 23 

of the Regulation as a “voucher” in any form that the holder “is entitled to apply towards 

purchasing goods or services covered by the voucher”.  Therefore, a “gift card” as defined, unlike 
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a pure means of payment, must entitle a consumer to purchase goods or services at a specific 

retailer or an identifiable group or subset of retailers. 

5. SLPCs are a financial product that stores value and provides access to a payment network, 

and (a) do not cover or relate to any specific goods or services supplied by any identifiable retailer, 

(b) do not create any entitlement to purchase any specific good or service, and (c) lack any 

relationship of privity with any retailer or service provider.   

6. The motions judge failed to apply well-settled rules of contract law to the effect that a bare 

means of payment – even legal tender – creates no entitlement to purchase any specific good or 

service and, therefore, cannot be a “gift card” or an “open loop gift card” as defined in the 

Regulation. 

Failure to Consider the Amendments to the Regulation  

7. The motions judge further erred in law in failing to consider the amendments to the 

Regulation introduced by O. Reg 202/18, or the public statements of the Province of Ontario and 

its authorized representatives, when interpreting the Regulation when the stated purpose and effect 

of the amendment is to clarify that the SLPCs are not, and were never intended to be, a “gift card” 

as defined in the Regulation. 

8. The motions judge further erred in law because: 

(a) while section 56 of the Legislation Act, 2006 provides that the amendment of a 

regulation does not imply anything about the previous state of the law, section 56 

does not prohibit the fact or content of an amendment from being considered as part 

of the overall circumstances informing the interpretation of the legislation; 
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(b) in any event, the motions judge erred in failing to apply the combined effect of 

sections 46 and 47 of the Legislation Act, 2006, which provide that the rules of 

interpretation in the Legislation Act, 2006 apply to the interpretation of an 

enactment unless a contrary intention appears; 

(c) the amendments to the Regulation had a contrary intention, being expressly 

described and characterized as “clarifying” the law, not changing it, such that the 

amendments confirm that SLPCs are not, and never were, a “gift card” as defined in 

the Regulation. 

Consumer Issue - Onus of Proof was Reversed 

9. The motions judge further erred in law by awarding aggregate damages even though the 

liability of the Defendants to each class member required a determination of which class members 

were a “Consumer” as defined in the CPA, which is an individual test that could not be determined 

on a class-wide basis. 

10. The motions judge further erred in law by purporting to “find as fact” that each and every 

cardholder who purchased a SLPC is a “Consumer” as defined by the CPA because: 

(a) the determination of which cardholders are “consumers” is not a fact but rather a 

legal determination requiring the application of the legal test in the CPA to the 

individual facts of each cardholder;  

(b) the purpose for which each individual cardholder purchased an SLPC is an 

individual fact-specific question that is not capable of determination on a 

class-wide basis; 
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(c) the Plaintiffs, who had the onus of proof and exclusive possession and control over 

all evidence capable of establishing the purpose for which each cardholder 

purchased an SLPC, failed to introduce any such evidence; 

(d) the motions judge’s finding that the Defendants failed to put “its best foot forward” 

effectively reversed the Plaintiffs’ onus to establish an essential element of its 

cause of action and was procedurally unfair because the Defendants had no 

possible means of determining or gathering any evidence necessary to establish the 

facts that determine which individual cardholders are a “Consumer” under the CPA 

because those facts were exclusively within the knowledge of the Plaintiffs.  

Punitive Damages  

11. The motions judge further erred in law by awarding punitive damages because: 

(a) the well-settled common law requirement of malicious or high-handed conduct 

sufficient to award punitive damages was not and could never be established on the 

evidence, which proved the Defendants at all times relied on a generally-accepted 

interpretation of the Regulation that was shared by the Ontario legislature and the 

Ontario Government’s authorized representatives, and that was confirmed by the 

express words and stated purpose of the amendment to the Regulation; 

(b) he grounded the punitive damages award in his misinterpretation of the CPA as 

described in paragraphs 1-8 above; 

(c) he applied Quebec-specific law on punitive damages under Quebec consumer 

protection legislation as establishing a general principle that punitive damages are 
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more readily awarded in consumer protection cases and then applied that general 

principle to the CPA;  

(d) he found the Defendants’ actions to be “an intentional violation of the legislation 

and conduct that displays ignorance, carelessness, or serious negligence” where the 

Plaintiffs did not plead or allege that the Defendants had actual or constructive 

knowledge that the SLPCs were a “gift card” under the Regulation, no evidence 

proved or even suggested that the Defendants knew or could have known the 

Regulation applied to either the MLPCs or the SLPCs, and the motions judge 

specifically found that the Defendants’ interpretation of the Regulation and the 

CPA was always correct for the MLPCs;  

(e) the Defendants could not reasonably have known or foreseen the Court would find 

that the MLPCs were excluded from the CPA and the Regulation by section 2(2) of 

the CPA, but that the SLPCs were not also excluded by section 2(2) of the CPA; 

and, 

(f) the quantum of punitive damages awarded is excessive, disproportionate and 

significantly higher than any award of punitive damages ever made by any Ontario 

Court. 

THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS:  

(a) paragraph 6(1)(b) of the Courts of Justice Act; 

(b) the Order appealed from is final; and, 

(c) leave to appeal is not required. 
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This is Exhibit “G” referred to in 
the Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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This is Exhibit “H” referred to in 
the Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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Court File No. C67083 

 

COURT OF APPEAL FOR ONTARIO 
 

B E T W E E N: 

 

JOYCE BERNSTEIN 

Plaintiff 

(Respondent/Appellant by Cross- Appeal) 

 

- and - 

 

PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP 

Defendants 

(Appellants/Respondents by Cross-Appeal) 

 

FACTUM OF THE DEFENDANTS  

PART I - THE APPELLANT, PRIOR COURT & DECISION UNDER APPEAL 

1. The Appellants/Respondents by Cross-Appeal, Peoples Trust Company and Peoples Card 

Services LLP (collectively referred to as “Peoples”), appeal from the decision of Perell J. issued 

May 13, 2019 (the “Decision”), granting summary judgment in part in favour of the Plaintiffs and 

Respondent/Appellant by Cross Appeal (the “Plaintiffs”) in a class proceeding certified by Perell 

J. on January 31, 2017 (the “Certification Decision”). 

2. Perell J. granted summary judgment allowing part of the Plaintiffs’ action, ordering 

Peoples to pay $15,330,000 in aggregate damages as well as punitive damages of $1,500,000, and 

granted summary judgment in favour of Peoples dismissing the balance of the action. 

PART II - OVERVIEW - NATURE OF CASE AND ISSUES 

3. Peoples is a regulated trust company whose business activities include the issuance of 

various types of network-branded payment cards that can be used worldwide, in person or online, 

at any merchant that accepts Visa or MasterCard payments. This appeal concerns whether these 
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cards are subject to the regulatory regime governing gift cards under the Ontario Consumer 

Protection Act, 2002 (the “CPA”) and Ontario Regulation 17/05 (the “Regulation”).  

4. The two types of cards at issue in this appeal are Single Load Payment Cards (“SLPCs”) 

and Multiple Load Payment Cards (“MLPCs”) issued by Peoples.  The SLPCs and MLPCs are 

referred to collectively as the “Payment Cards”.  Each type of card is a form of tender or cash 

replacement product that stores monetary value and gives its holder access to either the Visa or 

MasterCard payment networks. They are not associated with any specific retailer or group of 

retailers. The principal difference between these cards is that MLPCs can be reloaded and re-used, 

while SLPCs cannot. 

5. The Motions Judge correctly determined that MLPCs are financial products that were not, 

and never were intended to be, encompassed by the Regulation or by the CPA. He then 

inconsistently determined that the SLPCs are encompassed by the Regulation based on his own 

inconsistent and illogical distinction, and directly contrary to recent legislative clarification. 

6. The sole basis for distinguishing SLPCs from MLPCs despite finding that both types 

provided the identical service of “access to a payment network”, was that access “is a means to 

different ends depending on whether the card was one or the other”.  The Motions Judge 

determined that MLPCs are a financial product, but SLPCs are not a financial product based on his 

conclusion that SLPCs are “the means to the end of gifting.”  This distinction is contrary to the 

evidence, which was that the SLPCs are used for many different purposes, only one of which is 

gift-giving.  

7. The Decision should be set aside and the action dismissed for the following reasons: 
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(a) The Motions Judge erred in law by making his unsupportable distinction between 

SLPCs and MLPCs, which he contradicts by his own later reasoning that a 

“gifting” purpose is irrelevant to determining whether or not it is or is not a “gift 

card” as defined in the Regulation; 

(b) The Motions Judge erred in law by determining the SLPCs to be a “gift card” in the 

face of Section 23 of the Regulation, which defines a “gift card” as a “voucher” in 

any form that the holder “is entitled to apply towards purchasing goods or services 

covered by the voucher” (emphasis added); 

(c) The Motions Judge erred in law in failing to properly apply the amendments to the 

Regulation introduced by O. Reg 202/18, or the public statements of the 

Government of Ontario and its authorized representatives, when interpreting the 

Regulation. The stated purpose and effect of the amendment clarifies that cards 

such as SLPCs are not a “gift card” as defined in the Regulation.  In doing so, he 

misunderstood and misapplied Section 56(1) of the Legislation Act, and failed to 

comply with the express requirements of Sections 46 and 47 of the Legislation Act; 

(d) The Motions Judge erred in law by awarding aggregate damages even though the 

liability of Peoples to each class member required a determination of which class 

members were “consumers” as defined in the CPA, which requires an individual 

assessment of facts that could not be determined on a class-wide basis on the 

evidence before him.  In doing so, he relied solely on evidence of Peoples’ 

marketing practices and disregarded the only direct evidence of the purpose or use 

of the cards, which is the test in the CPA; and, 
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(e) The Motions Judge erred in law in awarding punitive damages on the basis that its 

actions were an intentional violation of the legislation where the only evidence 

proved that Peoples at all times relied on a generally-accepted interpretation of the 

Regulation that was subsequently confirmed by the express words and stated 

purpose of the amendment to the Regulation. 

PART III - SUMMARY OF FACTS 

A. Peoples Trust Company and Peoples Card Services 

8. Peoples Trust Company (“Peoples Trust”) is a federally incorporated trust company 

providing financial products and services.  Since 1997, Peoples Trust has been regulated by both 

the federal Trust and Loan Companies Act, S.C. 1991, c. 45 and the Ontario Loan and Trust 

Corporations Act, R.S.O. 1990, c. L. 25.  Peoples Trust is also regulated by the Office of the 

Superintendent of Financial Institutions.
1
 Since February 28, 1997, Peoples Trust has been a trust 

corporation registered under the Ontario Loan and Trust Corporations Act, R.S.O. 1990, c. L. 25.
2
 

9. Peoples Card Services LLP (“PCS”) is a British Columbia limited liability partnership.
3
    

10. Since 2004, Peoples Trust has offered an extensive range of cash replacement card 

programs utilizing network-branded payment cards,
4
 as part of its range of financial products and 

services.
5
 

                                                 

1
 Affidavit of Peter Read sworn February 2, 2018 (“Read Affidavit”), Appeal Book and Compendium of the 

Appellants (“ABC”), Tab 9A, pp. 230-1, para. 3. 
2
 Supplementary Affidavit of Peter Read sworn March 5, 2019 (“Supplementary Read Affidavit”), at Exhibits A and 

B, ABC, Tab 9E, p. 296-9. 
3
 Contrary to paragraph 8 of the Bernstein Affidavit, PCS is not a wholly-owned subsidiary of Peoples Trust.  

4
 Read Affidavit, ABC, Tab 9A, p. 232, para. 8. 

5
 Read Affidavit, ABC, Tab 9A, p. 232, para. 8. 
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11. Network-branded payment cards, like a traditional or a secured credit card, are used as a 

tender or cash replacement product that stores monetary value and provides access to either the 

VISA or MasterCard payment networks.   A prepaid network-branded payment card differs from a 

credit card in that there is no credit extended.  The entire value and amount available to be utilized 

must be pre-paid or deposited with the issuer.  When a purchase is made from a merchant (e.g. a 

retailer), the funds required for the purchase are deducted from the pre-paid available value.  In this 

way, a network-branded payment card is a tender or cash replacement product.
6
 

12. Peoples Trust network-branded payment cards, including the Payment Cards, operate on 

payment networks run by either Visa or MasterCard.
7
  These networks require payment card 

issuers to be regulated financial institutions.
8
 As such, they are restricted to cards issued by such 

financial institutions.
9
  Peoples Trust is the issuer of the Payment Cards and is a customer of the 

Visa and MasterCard payment networks.
10

  These Payment Cards are universally accepted as 

payment for goods and services, and can be used at any merchant or other provider of goods or 

services accepting Visa or MasterCard worldwide, including for purchases made online.
11

 

                                                 

6
 Read Affidavit, ABC, Tab 9A, p. 232, para. 9.  Network branded payment cards are very different from “secured 

credit cards”, and are not typically described as “secured credit cards”.  A secured credit card involves extending credit 

through the granting of a loan in the form of a credit card spending limit.  The cardholder deposits with the card issuer 

a cash deposit in an amount equal to or greater than the amount of the credit limit.  That cash deposit is held as security 

for the loan.  By contrast, a network-branded payment card does not involve any loan or credit.  See Reply Affidavit of 

Peter Read sworn February 28, 2019, (“Reply Read Affidavit”), ABC, Tab 9D, pp. 289-90, para. 6 (contrary to para. 

11 of Bernstein Affidavit). 
7
 Read Affidavit, ABC, Tab 9A, p. 232, para. 10. 

8
 Read Affidavit, ABC, Tab 9A, p. 232, para. 10. 

9
 Read Affidavit, ABC, Tab 9A, p. 232, para. 10. 

10
 Read Affidavit, ABC, Tab 9A, p. 233, para. 11.  The Cardholder Agreements, as well as clear written statements on 

the packaging of each Payment Card, expressly state that Peoples Trust is the issuer of each Payment Card.   
11

 Read Affidavit, ABC, Tab 9A, p. 233, para. 11.   
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B. SLPCs and MLPCs 

13. This action involves two types of network-branded payment cards—SLPCs and MLPCs.
12

 

A network-branded payment card can be purchased by either a consumer or business 

(non-consumer) purchaser.
13

  A payment card purchased by a business user may be used by the 

funding business for promotional, incentive or other business purposes, including giving the card 

itself to another person to be used.
14

  

14. A SLPC is a prepaid network payment card that has a set and fixed value activated upon 

purchase.  They can be used only until that set or fixed value balance is spent or, where applicable, 

the card expires.
15

  Payment Networks impose a strict requirement that all cards must have fixed 

expiry dates.  However, the value and funds attached to the cards do not expire unless the card is a 

promotional product, for which the consumer has paid nothing.
16

  Once that set or fixed value is 

spent, the card has no further use.  If the card has expired, but the set or fixed value has not been 

fully spent, the consumer can arrange for the issuance of a new card with that remaining value 

attached, or a cheque for the amount of the remaining balance.
17

  There is no contrary evidence and 

this evidence was never contradicted or challenged. 

15. SLPCs are a tender or cash replacement product that stores monetary value, used for a 

variety of purposes, including spending cards for those unable to acquire traditional credit cards, 

                                                 

12
 Read Affidavit, ABC, Tab 9A, p. 241, para. 45. 

13
 Read Affidavit, ABC, Tab 9A, p. 241, para. 45. 

14
 Read Affidavit, ABC, Tab 9A, p. 241, para. 45. 

15
 Read Affidavit, ABC, Tab 9A, p. 241-2, para. 46. 

16
 Read Affidavit, ABC, Tab 9A, pp. 241-2, para. 46. 

17
 Read Affidavit, ABC, Tab 9A, pp. 241-2, para. 46. 
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limiting or tracking spending, budget control, secure online or cross-border purchases, and online 

or cross-border purchases.
18

 They are sometimes also used as a substitute for a gift of cash. 

16. An MLPC is also a tender or cash replacement product that stores monetary value.  The 

only difference from an SLPC is that an MLPC can be “reloaded” with additional funds by the 

cardholder. 
19

  It is activated or loaded at the time of purchase with an initial value.  The cardholder 

may then subsequently add additional value to allow for continued use after the initial value is 

spent.
20

  The specific process for loading additional value onto an MLPC is determined by the 

particular cardholder agreement of the product at issue.
21

 

C. Conventional Closed Loop and RAN Cards 

17. Gift cards in the traditional sense operate differently from SLPCs and MLPCs. 

18. A paradigm example of a gift card is a closed loop gift card issued by a retailer. The 

consumer purchases a gift card offered by that retailer for $100.  The retailer immediately receives 

that $100.  That card has no value to, and cannot be used as payment with, any merchant other than 

the retailer who issued the card.  The consumer can then use that card to, in the future, purchase up 

to $100 worth of the specific goods offered for sale by the retailer.
22

 It is a prepayment for the 

specific goods sold by the retailer. 

19. By purchasing the closed loop card, the consumer is essentially making an advance 

payment directly to the issuing retailer.
23

  The consumer in such case is entitled to call on the 

retailer to provide goods up to the value of the card. The retailer who issues a closed loop payment 

                                                 

18
 Read Affidavit, ABC, Tab 9A, p. 242, para. 49. 

19
 Read Affidavit, ABC, Tab 9A, p. 242, para. 50. 

20
 Read Affidavit, ABC, Tab 9A, p. 242, para. 50. 

21
 Read Affidavit, ABC, Tab 9A, p. 242, para. 50. 

22
 Read Affidavit, ABC, Tab 9A, p. 239, para. 37. 

23
 Read Affidavit, ABC, Tab 9A, pp. 239-40, para. 38. 
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card makes its profit from the profit margin on the good or service that is ultimately selected by the 

consumer to be taken in exchange for the advance payment previously made and has the use of the 

money paid until goods or services are provided.
24

 

20. Restricted Authorized Network Cards (“RAN Cards”) are also available for purchase in 

the market.  These are akin to a “closed-loop” or “single-loop” in that they are confined to a 

defined and limited association of related retailers.  Typically, they can be utilized only in a 

defined set of related retailers, such as those located in a defined shopping mall or group of 

retailers related by common ownership.
25

  RAN Cards are fundamentally very different from 

network-branded cards.
26

  None of the network-branded cards in this action are RAN cards.
 27

 

21. The reference to “open-loop” networks in the CPA is, in fact, what the industry refers to as 

RAN Cards.  This definition of a gift card as a “voucher … that the holder is entitled to apply 

towards purchasing goods or services covered by the voucher”, makes it clear that the Regulation 

targets only these cards that cover specific goods and or services such as a defined and limited 

group of related retailers. 

D. The Regulation 

22. Section 23 of the Regulation sets out the following definitions: 

Definitions 

23. In the Act and this Part, 

“gift card” means a voucher in any form, including an electronic credit or 

written certificate, that is issued by a supplier under a gift card agreement 

                                                 

24
 Read Affidavit, ABC, Tab 9A, pp. 239-40, para. 38. 

25
 Reply Read Affidavit, ABC, Tab 9D, pp. 291-2, paras. 15, 17.  The various materials relating to RAN Cards 

described in paragraphs 51-59 of the Bernstein Affidavit are unrelated to the Cards at issue in this action. 
26

 Reply Read Affidavit, ABC, Tab 9D, p. 291, para. 14. 
27

 Reply Read Affidavit, ABC, Tab 9D, pp. 291-2, para. 15.  Peoples Trust does issue RAN Cards, but it always 

requires that provincial gift card legislation be strictly adhered to in any province in which any RAN Cards issued by 

Peoples Trust are to be sold. 
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and that the holder is entitled to apply towards purchasing goods or 

services covered by the voucher;   

“gift card agreement” means a future performance agreement under 

which the supplier issues a gift card to the consumer and under which, 

(a) if the card is not reloadable, the consumer makes payment in 

full when entering into the agreement, or 

(b) if the card is reloadable, the consumer makes payment in an 

amount equal to the initial value of the card when entering into the 

agreement;   

“open loop gift card agreement” means a gift card agreement that 

entitles the holder of a gift card to apply it towards purchasing goods or 

services from multiple unaffiliated sellers.   

E. Background to Amendments to Regulation 

23. As of December 2014, Ontario’s position had consistently been that the Regulation does 

not apply to network-branded payment cards and therefore does not apply to the Payment Cards.
28

  

Numerous public statements about the meaning and application of the Regulation made by the 

Ontario Ministry of Consumer Services between 2008 and 2014 make it clear that both the SLPCs 

and the MLPCs are outside the scope of the Regulation.  As described below, the purpose behind 

the 2018 clarification to the Regulation and confirmation of such was expressly announced by 

Ontario Ministry of Government and Consumer Services, who confirmed that the gift card rules 

enacted under the Regulation do not apply to prepaid credit cards issued by certain financial 

institutions: 

I am pleased to inform you that the Ministry of Government and 

Consumer Services (MGCS) is proposing to clarify Ontario’s gift card 

rules by updating Ontario Regulation 17/05 (O. Reg. 17/05) under the 

Consumer Protection Act, 2002…. 

The ministry is proposing to explicitly clarify that the gift card rules: 

1. Do not apply to prepaid credit cards issued by certain financial 

institutions; 

2. Apply to gift cards, even if they are not purchased as gifts; and, 

                                                 

28
 Sankar v. Bell Mobility, 2013 ONSC 5916 (“Sankar 1”) at para. 42, ABOA, Tab 5; Read Affidavit, ABC, Tabs 9A, 

p. 251, para. 82 and Exhibits 88-91, ABC, Tab 9C, pp. 276-87; Ontario Ministry Statements, ABC, Tab 10B, pp. 

471-89. 
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3. Apply to reloadable gift cards…
29

 

F. Clarifying Amendment to the Regulation 

24. In July 2018, the Regulation was amended to clarify that the Ontario regulatory regime 

does not apply to pre-paid credit cards issued by certain financial institutions.  Specifically, 

Section 25.1 of the Regulation now states [new amendments in bold face]: 

25.1 (1) Sections 25.2 to 25.5 apply to every gift card agreement entered 

into on or after the day this section comes into force and to every gift card 

issued under that agreement, but do not apply to, 

(a) a gift card that a supplier issues for a charitable purpose; 

(b) a gift card that covers only one specific good or service; 

(c) a gift card issued by a financial institution; or 

(d) the gift card agreement under which a gift card described in 

clause (a), (b) or (c) is issued. 

(2) In subsection (1), 

“financial institution” means, 

(a) a bank, authorized foreign bank or federal credit union as defined 

in section 2 of the Bank Act (Canada), 

(b) a credit union or a league as defined in section 1 of the Credit 

Unions and Caisses Populaires Act, 1994, or 

(c) a trust corporation or loan corporation registered under the Loan 

and Trust Corporations Act. O. Reg. 202/18, s. 2 (2). 

(3) For greater certainty, subject to subsection (1), sections 25.2 to 

25.5 apply to a gift card agreement and a gift card issued under it if 

the holder of the card purchased it for themselves or received it from 

another person. O. Reg. 202/18, s. 2(2).30 

G. SLPCs and MLPCs Are Financial Products  

25. Both the SLPCs and MLPCs share some of the key attributes of a deposit account, and are 

fundamentally different from retail gift cards in functionality, attributes, cardholder protections 

and fee structures.  These attributes include: 

                                                 

29
 Read Affidavit, ABC, Tab 9A, p. 258, para. 114, and Exhibit 100, ABC Tab 9B, p. 272-4. 

30
 Regulation, s. 25.1(1).   
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(a) Consumer Protections / Additional Features. SLPCs and MLPCs offer many 

more consumer protections and additional features than closed loop gift cards or 

mall cards.  As an example, both offer consumer protections and features like 

liability protection for unauthorized charges, dispute resolution, chargebacks, PCI 

security measures, and cheque refunds.    Closed loop gift cards and RAN cards do 

not have these features.  SLPCs and MLPCs are commonly used for a variety of 

payments, including (i) secure online purchases or bill payments, (ii) receipt of 

government funds (e.g. emergency assistance funds or tax refunds), and (iii) 

purchases by businesses for business purposes; 

(b) Financial Product Labelling and Marketing. Closed loop gift and RAN cards 

are labeled “gift card”.  SLPCs and MLPCs are more often described as a “prepaid 

card” or “payment card” with the credit card network brand and issuer name attached; 

(c) Anti-Money Laundering Protections (“AML”). Under federal AML law, SLPCs 

and MLPCs have been deemed sophisticated financial products that have potential 

for money laundering/terrorist financing risks.  Network-branded payment cards 

are identified as capable of being utilized for money laundering and terrorist 

financing activities.   MLPC card issuers are legally required to perform the same 

customer identification and verification as required to open up a bank account or 

debit card (e.g. collect personal information, view documentary identification, use 

third party identity database to confirm validity, etc.).  Additionally, issuers are 

legally required to maintain an AML program for MLPCs and for SLPCs for 

denominations greater than $1,000.  Such AML programs require the appointment 

of an AML officer, sanction screening, velocity controls, transaction monitoring 
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and other controls.  By contrast, the federal AML law excludes closed loop gift and 

RAN cards entirely.
31

 

H. Commencement of the Class Proceeding and Certification 

26. In September 2010, Ms. Bernstein received a payment card with a face value of $35 issued 

by Peoples Trust as a gift from a friend. The service fee policy printed on the reverse side of the 

card stipulated that except where prohibited by law, a service fee of $2.50 per month would be 

applied to the remaining balance on the card, beginning the 7th month from the date of purchase.
32

 

27. Ms. Bernstein did not use the card. Three years’ after receiving it, on September 22, 2013, 

Ms. Bernstein visited the website that was noted on the back of her card, where her account 

information could be accessed. After registering her card online, she learned that her account 

balance was zero, as a result of the application of the $2.50 charge.
33

  

28. On November 29, 2013, Ms. Bernstein commenced this class action against Peoples.
34

  On 

January 31, 2017, Perell J. certified this class action.  The common issues are set out in the 

Certification Order. 

I. The Decision and Reasons of the Motions Judge 

29. The key substantive issue in this case is the legal question of whether the Payment Cards 

are or are not subject to the CPA and/or the Regulation. The Plaintiffs moved for summary 

judgment on the common issues. Peoples also moved for summary judgment on the common 

issues. 

                                                 

31
 Regulation Amending Certain Regulations Made Under the Proceeds of Crime (Money Laundering) and Terrorist 

Financing Act, 2018, ABC, Tab 10A, p. 312-478.  Note that this regulation is not yet in force.  
32

 Reasons for Decision of Perell, J. dated May 5, 2013 (“Reasons”), paras. 22-23, ABC, Tab 4, p. 33. 
33

 Reasons, paras. 24-25, ABC, Tab 4, p. 33. 
34

 Reasons, para. 37, ABC, Tab 4, p. 35. 
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30. Perell J. granted summary judgment to the Plaintiffs in relation to certain of the Plaintiffs’ 

claims.  He also granted partial summary judgment to Peoples and dismissed the remaining claims 

and the remaining part of the action.  He resolved the common issues relevant to this appeal as follows: 

(a) Application of the Act. Perell J. determined that the MLPCs were not “gift cards”, 

“gift card agreements” or “future performance agreements” within the meaning of 

the CPA and the Regulation, but that the SLPCs were.  He held that MLPCs are 

financial products regulated under the Loan and Trust Corporations Act. He 

correctly interpreted “regulated under the Loan and Trust Corporations Act” in 

paragraph 2(2)(c) of the CPA to include corporations, like Peoples Trust, that are 

registered under the Loan and Trust Corporations Act.
35

 He correctly found that 

MLPCs were financial products and services and therefore are expressly excluded 

by section 2(2)(c) of the CPA;
36

 

(b) Distinction Between MLPCs and SLPCs. The Motions Judge inconsistently and 

illogically found that SLPCs were not financial products or services even though 

MLPCs are a financial product. Citing no independent definition of financial 

product, the Motions Judge distinguished between the two types of cards solely on 

the basis that “the means of access to a payment network, the end of a SLP payment 

card is gifting”;
37

 

(c) Definition of “Gift Card”. The Motions Judge then found that SLPCs are within 

the definition of “gift card” and “gift card agreement” under the Regulation, and so 

were subject to the Regulation, based solely on his contradictory reasoning that 

while use of the card as a gift was the single and only determining factor to the 

Motions Judge’s decision that SLPCs were not financial products or services,
38

 it 

was irrelevant to determining whether it is a “gift card”;  

(d) All Class Members are Consumers. The Motions Judge went on to determine, 

without any direct evidence and by reversing the onus of proof and shifting it to the 

Defendants, that each and every purchaser of an SLPC is a “consumer” for the 

purposes of the application of the CPA because they were “inherently personal or 

consumer in nature”
39

 and were marketed exclusively to consumers;
40

 and, 

(e) Aggregate Damages and Punitive Damages. Having determined that each and 

every class member was a “consumer” for the purposes of the CPA, the Motions 

                                                 

35
 Reasons, para. 155, ABC, Tab 4, p. 57. 

36
 Reasons, para. 158, ABC, Tab 4, 57. 

37
 Reasons, para. 159, ABC, Tab 4, 57. 

38
 Reasons, paras. 168-218, ABC, Tab 4, pp. 59-65. 

39
 Reasons, para. 232, ABC, Tab 4, p. 67. 

40
 Reasons paras. 234-239, ABC, Tab 4, pp. 67-8. 
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Judge made an award of aggregate damages in the amount of $15,330,000 and 

punitive damages in the amount of $1,500,000.
41

 

PART IV - STATEMENT OF ISSUES, LAW & AUTHORITIES 

A. Standard of Review 

31. This Appeal concerns issues of statutory interpretation, which are matters of law 

reviewable on a correctness standard.
42

 

B. SLPCs are Financial Products Essentially Identical to MLPCs 

32. The Motions Judge erred in law in finding that the SLPCs are not financial products or 

services specifically exempt from the provisions of the CPA by section 2(2)(c) of the CPA despite 

correctly determining and finding that: 

(a) the MLPCs are financial products under section 2(2)(c) of the CPA; and, 

(b) both MLPCs and SLPCs provide the very same cash replacement service providing 

access to a payment network. 

33. The Motions Judge further erred in law in determining or characterizing the nature of the 

service provided by SLPCs based solely on only one of many possible uses of SLPCs (e.g. 

gift-giving). 

34. The Ontario legislature made clear its intention that the CPA does not apply to financial 

services provided by certain types of regulated financial institution. Paragraph 2(2)(c) of the CPA 

stipulates that the Act does not apply “in respect of … financial products or services regulated 

under…the Loan and Trust Corporations Act…”. 

                                                 

41
 Reasons paras. 292-314, ABC, Tab 4, pp. 76-80. 

42
 Canadian National Railway v. Canada (Attorney General), 2014 SCC 40, [2014] 2 S.C.R. 135 (S.C.C.), at para. 33. 

Appellant’s Book of Authorities (“ABOA”); Tab 1 and  Heritage Capital Corp. v. Equitable Trust Co. [2016] 1 S.C.R. 

306 at p. 23, ABOA, Tab 2. 
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35. Since 1997, Peoples Trust has been registered and regulated under the Ontario Loan and 

Trust Corporations Act even though it is organized under the federal Trust and Loan Companies 

Act.
43

 The Motions Judge correctly found that the exclusion in paragraph 2(2)(c) includes 

corporations like Peoples Trust, that are registered under the Ontario Loan and Trust Corporations Act.
44

 

36. The Motions Judge also correctly found that the MLPCs are “financial products”, but 

inexplicably found that SLPCs “are not a financial product.” His rationale for doing so was that, 

unlike MLPCs, which also provide the financial service of granting access to a payment network, 

SLPCs provide that service as “the means to the end of gifting.”
45

 

37. The Motions Judge offers no principled justification for his conclusions that the use of an 

SLPC for gifting purposes transforms a financial product into something else.  This conclusion 

contradicts his own reasoning at paragraphs 188 to 196 of his own Decision where he finds that the 

use of an SLPC for gifting purposes is irrelevant to the determination of whether a Payment Card is 

or is not a “gift card” as defined in the Regulation.   

38. Having found that the use is irrelevant, he inconsistently and illogically adopts the use as 

the sole determining factor in determining whether an SLPC is a “financial product or service”, an 

undefined term that the CPA in no way associates with gifting.   

39. The Motions Judge should have considered the nature of the product or service in 

determining whether it is “financial”.  Peoples Trust’s SLPCs allow holders of them to store value 

and use that value over Visa and MasterCard payment networks. These cards are a means of 

                                                 

43
 Reasons, para. 150, ABC, Tab 4, pp. 56-7. 

44
 Reasons, para. 155, ABC, Tab 4, p. 57. 

45
 Reasons, para. 160, ABC, Tab 4, p. 58. 
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effecting payment and disbursing stored funds, and in that sense are a financial product for the 

same reasons MLPCs are a financial product.   

40. He correctly found that both SLPCs and MLPCs are a product that provides the very same 

service: “access to a payment network”.  However, he then erred by applying the gifting use as a 

criterion to construe the plain language of paragraph 2(2)(c) despite having simultaneously 

rejected gifting as a criterion of a specific good or service that could affect whether it is a “gift 

card” under the Regulation.  His distinction between SLPCs and MLPCs is inconsistent, illogical 

and contrary to Section 2(2)(c) of the CPA. 

C. The Definition of “Gift Card” 

41. The Motions Judge further erred in law by misapplying the principle of liberal construction 

of statutes to the CPA, and relying on the purpose of the statute as a sufficient justification for 

giving the express and specific words of the CPA a meaning they cannot reasonably bear.  

42. The Motions Judge erred in determining the SLPCs to be an “open loop gift card” under 

Section 23 of the Regulation.  A “gift card” is defined in Section 23 of the Regulation as a 

“voucher” in any form that the holder “is entitled to apply towards purchasing goods or services 

covered by the voucher”.  Therefore, a “gift card” as defined, unlike a pure means of payment, 

must entitle a consumer to purchase goods or services at a specific retailer or an identifiable group 

or subset of retailers. 

43. SLPCs are financial products that store value and provide access to a payment network, 

and (a) do not cover or relate to any specific goods or services supplied by any identifiable retailer, 

(b) do not create any entitlement to purchase any specific good or service, and (c) lack any 

relationship of privity with any retailer or service provider.   
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44. The plain meaning of the words in the definition of the key terms “gift card” and “gift card 

agreement” in the Regulation is consistent with the exclusion of financial products and services 

provided by regulated financial institutions.  

45. The Payment Cards are excluded by the plain and ordinary meaning of the definition of 

“gift card” in Section 23 of the Regulation.   Section 23 of the Regulation defines a “gift card” as a 

“voucher in any form, including an electronic credit or written certificate, that is issued by a 

supplier under a gift card agreement and that the holder is entitled to apply towards purchasing 

goods or services covered by the voucher” [emphasis added]. 

46. The definitions of “gift card” and “gift card agreement” require (a) a voucher for good or 

services, and (b) an entitlement to apply the card to purchase goods or services at one or more 

establishments. This reference to entitlement draws a clear line between cards that function only as 

a financial product (in this case, a payment mechanism), and cards that are conventionally 

understood to be “gift cards” issued by or on behalf of one or more sellers. 

47. A payment card that is not a “voucher” evidencing prepayment but operates only as a 

tender or payment instrument can never fall within this definition because (a) it does not cover any 

specific good or service, and (b) mere possession of a means of payment does not by itself entitle 

the holder of such means of payment to use it to pay for anything.  

48. The reference in the Regulation to a card that creates an entitlement unequivocally 

demonstrates the intention of the drafters of the Regulation. They had in mind cards that had some 

connection either with: 
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(a) a specific retailer, who must be taken to have undertaken the purchaser of the card 

to honour the tender of the card as payment for specific goods and services (and 

hence to accept the customer’s offer when made by way of tender of the card); or 

(b) multiple unaffiliated retailers, who must be taken to have authorized a card 

provider to make a commitment to the purchaser of the card on their behalf that any 

of them would honour the tender of the card as payment for goods and services. 

49. The Regulation encompasses only cards that in some way create such an entitlement.  The 

issuance of a network-branded payment card creates no relationship between a cardholder and any 

merchant that would entitle the holder to tender the card as payment for the purchase of anything 

offered by that merchant. “Gift cards” are essentially a prepayment for goods and/or services. 

They must carry with them some kind of entitlement to tender the card to purchase specific goods 

or services from one or more retailers.
46

  

50. An interpretation of the term “gift card” that focuses on the card’s character as a voucher 

evidencing prepayment is consistent with commercial common sense. Even a collection of 

affiliated retailers gains something by associating themselves with a gift card program and 

agreeing to honour a prepayment card by supplying goods or services when it is tendered. Strictly 

regulating the fees charged by or on behalf of such retailers makes commercial sense, because they 

benefit from the sale of the card in that it encourages customers to purchase goods or services.   

                                                 

46
 Indeed, given the structure of the ordinary retail relationship, a customer who walks into a store is not “entitled” to 

tender cash in exchange for the purchase of goods. Since a contract of sale only happens when the merchant agrees to 

sell on terms offered by the customer, a merchant is free to stipulate that it will not sell goods in exchange for cash. The 

concept of “legal tender” only applies to pre-existing debts (see Crawford, The Law of Banking and Payment in 

Canada, §2:30.10, ABOA, Tab 4). 
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51. By contrast, a financial institution issuing a card as a payment mechanism is providing a 

distinct service in the form of access to a payment network. There is a principled basis for treating 

fees for that service differently, as the recent amendments to the Regulation confirm.  In July 2018, 

the Regulation was amended to clarify that the Regulation does not to apply to pre-paid credit 

cards issued by certain financial institutions, including network-branded payment cards issued by 

Peoples, including the SLPCs and MLPCs.   

52. Indeed, if the Regulation applies to cards that supply access to Visa and MasterCard 

networks, the requirement of those networks that cards have an expiry date would mean that such 

cards could never be issued at all. They would not be regulated, but outlawed. This cannot possibly 

have been the intention behind the Regulation.  It was never understood to be the effect of the 

Regulation. As the recent amendments to the Regulation illustrate, this was never the intention, 

and these cards were never encompassed by the Regulation. 

D. Clarification of the Regulation and Its Impact 

53. The Motions Judge further erred in law in failing to consider the amendments to the 

Regulation introduced by O. Reg 202/18, or the public statements of the Province of Ontario and 

its authorized representatives, when he interpreted the Regulation.  The stated purpose and effect 

of the amendment was to clarify that network-branded payment cards such as the SLPCs are not, 

and were never intended to be, a “gift card” as defined in the Regulation. 

54. Peoples’ interpretation is now expressly confirmed by the recent amendments to the 

Regulation, which further confirm the plain and ordinary meaning of the clear words of the 

definitions of “gift cards” and “open loop gift cards”.  Specifically, all network-branded payment 

cards, including the Peoples’ SLPCs and MLPCs are outside the scope of the Regulation, but 
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“open-loop” gift cards are encompassed by the Regulation.  “Open loop” therefore must mean 

only those cards that are limited to multiple unaffiliated sellers within a certain geographical 

limitation such as mall cards. 

(i) Purpose and Terms of Amendment to the Regulation  

55. The clear intention of the Legislature has been repeatedly described by contemporaneous 

statements made by its representatives, and through the recent clarifying amendments.  This 

evidence of the intent behind the amended Regulation was to “clarify” the law, not to change it.  

This clarification statement by the Ministry clearly indicates that it was always the Legislature’s 

intention that the Regulation did not apply to pre-paid credit cards such as the SLPCs and MLPCs 

at issue in this appeal. 

(ii) Significance of the Amendments in this Case 

56. The amendments confirm that the Regulation does not apply, and never did apply, to the 

Payment Cards issued by a “trust corporation . . . registered under the Loan and Trust 

Corporations Act.”
47

 The available evidence of legislative intention behind the clarification of the 

Regulation confirms the amendments were intended only to clarify and confirm that gift cards 

issued by certain financial institutions were always exempt from the Regulation. 

57. Section 56 of the Legislation Act provides that the amendment of an act or regulation does 

not imply anything about the previous state of the law.
48

  Similarly, the amendment of an act or 

regulation does not imply that the previous state of the law was different.
49

  However, Section 56 

                                                 

47
 O. Reg. 17/05, sections 25.1(1)(c), and 25.1(2)(c). 

48
 Legislation Act, 2006, S.O. 2006, c. 21, Sched F (“Legislation Act”), s. 56(1). 

49
 Legislation Act, s. 56(2). 
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does not prohibit the fact or content of an amendment from being considered as part of the overall 

circumstances informing the interpretation of the legislation. 

58. The case law has consistently recognized that this section of the Legislation Act (and its 

equivalents) means that the mere fact of an amendment is a “neutral consideration”. The Court is 

not to assume that the law was different than it was, and is not entitled to assume that the law must 

have been the same despite the amendment.
 50

 

59. The amendments to the Regulation happened for a reason. The Legislation Act and the case 

law require the interpreting court to ascertain which of two possibilities best explains why these 

amendments were made. These are: 

(a) before the amendments to the Regulation, the previous gift card regulatory  regime 

was intended to apply to network-branded payment cards issued by financial 

institutions and a deliberate policy decision was made to change the law; 

(b) the previous gift card regulatory regime did not, and was never intended to, 

encompass network-branded payment cards, including the Payment Cards,  used as 

tender or cash replacement product to store value and enable access to universal 

payment systems, and the amendments were made to clarify that intention. 

60. The only available indications of intent here point to the second explanation as best 

describing the reason why these amendments were made. The circumstances here are like those 

confronted by this Court in Demers v B.R. Davidson Mining and Development Ltd.
51

 There, the 

Court noted the absence of any indication that the legislature “clearly and unambiguously” was 

                                                 

50
 Demers v. B.R. Davidson Mining and Development Ltd., 2012 ONCA 384 at para. 42, ABOA, Tab 6. 

51
 Demers v B.R. Davidson Mining and Development Ltd., 2012 ONCA 384, ABOA, Tab 6. 
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trying to effect a change in the law when it amended a regulation under the Insurance Act to 

stipulate that CPP benefits were not deductible from a damage award for loss of income or earning 

capacity. The amendments to the applicable regulation in that case were interpreted as making 

clear what was previously open to argument.
52

 

61. The Motions Judge erred in law in construing Subsection 56(1) of the Legislation Act as 

authority requiring him to disregard the entire context of the change to the Regulation in 

construing its significance, even though the subsequent amendment is directly relevant to 

determining the meaning of the words in the Regulation.
 53

   

62. The Motions Judge also erred in failing to apply the combined effect of Sections 46 and 47 

of the Legislation Act, which provide that the rules of interpretation in the Legislation Act, apply to 

the interpretation of an enactment unless a contrary intention appears.  Section 47 of the 

Legislation Act makes it clear that those rules of interpretation do not apply if “a contrary intention 

appears”.  The Legislation Act specifically requires an analysis and consideration of the entire 

context to assess and determine whether a contrary intention was apparent. In this case, the 

contrary intention was clearly apparent.  The amendments were expressly described and 

characterized as “clarifying” the law, not changing it, such that the amendments confirm that 

SLPCs are not, and never were, a “gift card” as defined in the Regulation.  In describing the 

amendments this way, the drafters of the Regulation indicated that they were clarifying the 

Regulation, and not fundamentally changing it.  

63. The Regulation, therefore, does not apply to SLPCs. 

                                                 

52
 Demers v B.R. Davidson Mining and Development Ltd., 2012 ONCA 384 at para. 42, ABOA, Tab 6. 

53
 Reasons, para. 217 to 222, ABC, Tab 4, pp. 65-6. 
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E. Unavailability of Aggregate Damages 

(i) Requirements for Aggregate Damages 

64. Awards of aggregate damages are available to a Court when the three statutory 

preconditions to an award of such damages are met. These are (a) monetary relief is claimed on 

behalf of some or all class members, (b) no questions of fact or law other than those relating to the 

assessment of monetary relief remain to be determined in order to establish the amount of the 

defendant’s monetary liability, and (c) the aggregate or a part of the defendant’s liability to some 

or all class members can reasonably be determined without proof by individual class members.
54

 

(ii) No Basis to Conclude All Class Members Were Consumers 

65. The Motions Judge further erred in law by awarding aggregate damages even though the 

liability of the Defendants to each class member required a determination of which class members 

were a “consumer” as defined in the CPA.  This is a legal determination requiring the application 

of a legal test to the individual facts of each cardholder.   

66. The Motions Judge further erred in law by purporting to “find as fact” that each and every 

cardholder who purchased a SLPC is a “consumer” as defined by the CPA because: 

(a) the determination of which cardholders are “consumers” is not a fact, but rather a 

legal determination requiring the application of the legal test in the CPA to the 

individual facts of each cardholder; and, 

(b) the purpose for which each individual cardholder purchased an SLPC is an 

individual fact-specific question that is not capable of determination on a 

class-wide basis. 

67. In doing so, the Motions Judge made this determination contrary to the only direct 

evidence about whether cardholders satisfied the legal test for “consumer”, and by unfairly 

                                                 

54
 Class Proceedings Act, ss. 24(1). 
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imposing on the Defendants the burden of introducing evidence on which the Plaintiffs bear the 

legal onus of proof.   

68. This finding was a critical finding in establishing Peoples’ liability on a class-wide basis. In 

order to be within the scope of the protections under the CPA, and to have any rights under the 

CPA, each holder of an SLP Card must prove that he or she is a “consumer” as defined in the CPA.  

There was no evidence to establish that every cardholder was a “consumer” as defined in the CPA 

and therefore no basis to award aggregate damages. 

69. Section 1 of the CPA defines a “consumer” as “an individual acting for personal, family or 

household purposes and does not include a person who is acting for business purposes” (emphasis 

added).  Pursuant to the Certification Order, each cardholder bears the onus of proving that he or 

she is a consumer to be included in the class. The Certification Order defines the class as:  

All “consumers” within the meaning of the Consumer Protection Act, 

2002, c. 30, Sch. A (“CPA”) in Ontario who were Cardholders between 

November 29, 2011 and April 30, 2014, of Prepaid Cards sold and/or 

issued by Peoples Trust Company.
55

 

70. Under this definition, whether a cardholder is or is not a consumer is an essential element 

of Peoples’ liability to any given cardholder, because only members of the class as defined are 

within the scope of the common issues determined by the Certification Order.   

71. This is not a simple question and there was no shortcut to answering it.  Without evidence 

on the facts of actual use, it is not possible to determine whether a given purchaser or user of an 

SLPC is a “consumer”.   

                                                 

55
 Order of Perell, J. re: Certification dated June 5, 2017, ABC, Tab 5, pp. 97-9. 
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72. The Certification Judge in Jiang v. Peoples Trust Co.,
56

 found at first instance that pre-paid 

payment cards may be acquired for either personal or business use
57

 and that “some may be 

acquired for both business and personal use”.
58

 The British Columbia Court of Appeal similarly 

noted in a summary fashion that “cards are acquired for a variety of reasons; some are acquired for 

personal use, others for business purposes, some for both personal and business use, and still 

others are used by governments to distribute social assistance benefits.”
59

 

73. The Court of Appeal disagreed with the judge about the significance of the fact that merely 

purchasing a prepaid card issued by a financial institution does not make one a consumer. The 

Court of Appeal held that the need for individual cardholders to prove their membership in the 

class by establishing that they are “consumers” was not a bar to certification.  However, the Court 

of Appeal did not question that individual proof of that issue would be required. Indeed, the Court 

of Appeal cited Perell J.’s own decision in the certification motion in this case in acknowledging 

that the individual resolution of such issues is the “norm” in class actions.
60

 

74. Yet, the Motions Judge drew a sweeping inference that each and every SLPC purchaser 

was a “consumer” solely on the basis of Peoples’ marketing efforts, and imposing on Peoples the 

onus of “putting its best foot forward” on an issue that was clearly the Plaintiffs’ onus to prove.  At 

paragraph 236, Perell J. writes: 

                                                 

56
 Jiang v. Peoples Trust Co., 2016 BCSC 368 (“Jiang Certification #1”) at paras. 14, 111-12, ABOA, Tab 7, reversed 

on other grounds 2017 BCCA 119, ABOA, Tab 8. 
57

 Jiang Certification #1 at paras. 14, 111-12, ABOA, Tab 7. 
58

 Jiang Certification #1 at para. 14, ABOA, Tab 7. 
59

 Jiang v. Peoples Trust Co., 2017 BCCA 119 at para. 3, ABOA, Tab 8. 
60

 See Jiang v. Peoples Trust Co. 2017 BCCA 119 at paragraph 94, ABOA, Tab 8 citing the Motions Judge’s decision 

on the certification motion at Bernstein v Peoples Trust Company, 2017 ONSC 752, para. 93: “As Justice Perell 

recently noted in Bernstein, it is the norm to require class members to prove that they are a member of the class in order 

to succeed in an individual issues trial or to participate in any settlement. . . ”. 
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On a summary judgment motion, the Court is entitled to assume that each 

side has put its best foot forward. Peoples Trust has failed to lead any 

cogent evidence of material non-consumer uses for its SLP cards. This 

was a live issue from the outset of this case, and, if Peoples Trust had any 

such evidence, the court is entitled to assume that it would have led it. 

Instead, it relies on an assumption of ten percent non-consumer use which 

Peoples Trust’s counsel confirmed was speculative and came out of thin 

air.  Furthermore, there is no support in the record for Peoples Trust’s 

assertion that there was a twenty-nine percent business use of the cards.   

75. This ruling was profoundly unfair to Peoples. Whether any card purchaser was a 

“consumer” is clearly the Plaintiffs’ onus to prove.  However, the Plaintiffs, who had exclusive 

possession and control over all evidence capable of establishing the purpose for which each 

cardholder purchased an SLPC, failed to introduce any such evidence. 

76. The Motions Judge’s finding that Peoples failed to put “its best foot forward” effectively 

reversed the Plaintiffs’ onus to establish an essential element of its cause of action and was 

procedurally unfair because the Defendants had no possible means of determining or gathering any 

direct evidence necessary to establish the facts that determine which individual cardholders are a 

“consumer” because those facts were exclusively within the knowledge of the Plaintiffs.  

77. Moreover, contrary to the Motions Judge’s suggestion, Peoples did adduce evidence that 

there were non-consumer uses of Peoples’ cards. Peoples’ affiant deposed that Peoples’ cards can 

be purchased by both individual and businesses,
61

 employers can use prepaid network payment 

cards to pay in advance for employee travel or other expenses, while controlling spending limits.
62

  

78. Indeed, in his own reasons, the Motions Judge acknowledged the possibility that some 

purchasers of cards might not be consumers. Once again, in awarding punitive damages, Perell J. 

inconsistently states at paragraph 319 of the Decision that Peoples “refused to provide the 

                                                 

61
 Read Affidavit, ABC, Tab 9A, pp. 240-1, paras. 40, 45. 

62
 Read Affidavit, ABC, Tab 9A, p. 240, para. 41(f).  
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purchasers and the recipients of these cards the protections provided to consumers and which on 

moral grounds ought to have been provided for these cards even if they had been purchased by 

non-consumers.”
63

 

79. Although the Jiang case is only at the post-certification stage, the dependence of the 

consumer issue on individual facts has been expressly recognized.  Therefore, the decision of the 

Motions Judge presents a significant risk of inconsistent findings on the extent of individual facts 

required to satisfy the legal test of “consumer”.   

(iii) Aggregate Damages Unavailable 

80. The Motions Judge’s error in concluding that all card purchasers were consumers removes 

all support for his ruling that an award of aggregate damages is available in this case. 

81. It was possible for this requirement to be satisfied in this case only because the Motions 

Judge found that each and every person who purchased an SLPC was a “consumer” for the 

purposes of the CPA, despite having himself acknowledged the possibility that some might not be 

consumers.  Establishing Peoples’ liability to any particular person requires such person to present 

himself-or-herself and establish the purpose for which he or she acquired or used his or her card. 

As the British Columbia Court of Appeal noted in Jiang, that process can be as streamlined and 

summary as is appropriate for administering the individual issues.
64

 It could just involve a 

standard-form attestation or affidavit.  But there is no way around it. 

82. These are issues of liability, not damages. Before the decision of the Supreme Court of 

Canada in Pro-Sys Consultants Ltd. v. Microsoft Corporation, there was some debate as to 

whether certain requirements of causes of action depending on loss could be satisfied through 

                                                 

63
 Reasons, para. 319, ABC, Tab 4, p. 82. 

64
 Jiang v. Peoples Trust Co., 2017 BCCA 119 at paras. 112-18, ABOA, Tab 8. 
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aggregate damages provisions of class proceedings legislation. Pro-Sys unequivocally resolved 

this debate. Given the procedural nature of class proceedings legislation, aggregate damages 

provisions of class proceedings legislation are available only where liability is established and the 

only remaining issue to be resolved concerns the remedy. As Rothstein J. noted in Pro-Sys, “I do 

not see how a statutory provision designed to award damages on an aggregate basis can be said to 

be used to establish any aspect of liability.”
65

 

83. Aggregate damages are available only where no issues of fact or law, other than the 

assessment of damages, remain between each member of the class and the defendant.
66

 That was 

not possible in this case.  The determination of which cardholders were consumers required the 

application of the legal test for “consumer” to facts relating to a purpose or use of the payment 

cards.  The Motions Judge’s finding was contrary to the only evidence about those facts. 

F. No Basis for Punitive Damages Award 

84. The Motions Judge further erred in law by awarding punitive damages:  

(a) for the first time ever in a CPA case in Ontario; 

(b) doing so by relying solely on Quebec civil law; and, 

(c) doing so when the only available evidence is that Peoples relied on a correct  

interpretation and understanding of the Regulation that the Legislature 

subsequently clarified as being correct. 

85. Relying solely on Richard v Time Inc.
67

, and Bank of Montréal v. Marcotte
68

, both 

decisions applying Québec legislation in a civil law context, the Motions Judge concluded that 

                                                 

65
 Pro-Sys Consultants Ltd. v. Microsoft Corporation, [2013] 3 SCR 477 at para. 131, ABOA, Tab 9. 

66
 Pro-Sys Consultants Ltd. v. Microsoft Corporation, [2013] 3 SCR 477 at para. 131, ABOA, Tab 9.  

67
 Richard v. Time Inc., 2012 SCC 8, ABOA, Tab 10. 
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Peoples Trust’s violations of the CPA “were serious ones and went to the very heart of the 

Legislature’s public purpose in providing protection to purchasers and recipients of open loop gift cards.”
69

 

86. In doing so, he applied Quebec-specific law on punitive damages under Quebec consumer 

protection legislation as establishing a general principle that punitive damages are more readily 

awarded in consumer protection cases and then applied that general principle to the CPA. 

87. Moreover, the Motions Judge found Peoples’ actions to be “an intentional violation of the 

legislation and conduct that displays ignorance, carelessness, or serious negligence” where the 

Plaintiffs did not even plead or allege that Peoples had any actual or constructive knowledge that 

the SLPCs were a “gift card” under the Regulation, no evidence proved or even suggested that 

Peoples knew or could have known the Regulation applied to either the MLPCs or the SLPCs, and 

the Motions Judge specifically found that Peoples’ interpretation of the Regulation and the CPA 

was always correct for the MLPCs. 

88. The Motions Judge’s conclusion that the essential public purpose of the legislation was 

violated cannot be reconciled with the fact that Ontario clarified the Regulation, explicitly 

codifying the very interpretation on the basis of which Peoples had been acting.  

89. At common law, “punitive damages are restricted to advertent wrongful acts that are so 

malicious and outrageous that they are deserving of punishment on their own.”
70

  This well-settled 

common law requirement was not and could never be established on the evidence.  Peoples, at all 

times, relied on a generally-accepted interpretation of the Regulation that was shared by the 

                                                                                                                                                             

68
 Marcotte c. Banque de Montréal, 2014 SCC 55, ABOA, Tab 11. 

69
 Reasons, para. 320, ABC, Tab 4, p. 82. 

70
 Honda Canada Inc. v. Keays, [2008] 2 SCR 362, 2008 SCC 39 at para. 63, ABOA, Tab 12. 
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Ontario legislature and the Ontario Government's authorized representatives, and that was

confirmed by the express words and stated purpose of the amendment to the Regulation.

90. The Defendants could not reasonably have known or foreseen the Court would find that the

MLPCs were excluded from the CPA and the Regulation by Section 2(2)(c) of the CPA, but that

the SLPCs were not also excluded by Section 2(2)(c) of the CPA.

PART V - ORDER REQUESTED

91. Peoples respectfully requests that the appeal be allowed and this action be dismissed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1911 d July 2019.

4.2fre.._•,..6
.4,r.,.0,hacker

Ili.ov li 
1111athan en

LENCZNE ' f AGHT ROYCE
SMITH ' FFIN LLP

Barristers
Suite 2600
130 Adelaide Street West
Toronto, ON M5H 3P5

iffin

Peter H. Griffin (19527Q)
Tel: (416) 865-2921
Fax: (416) 865-9010
Email: pgriffm@litigate.com

Lawrence E. Thacker (36939M)
Tel: (416) 865-3097
Fax: (416) 865-9010
Email: lthacker@litigate.com

Jonathan Chen (63973A)
Tel: (416) 865-3553
Email: jchen@litigate.com

Lawyers for the Defendants
(Appellants/Respondents by Cross-Appeal)

231



BETWEEN:

COURT OF APPEAL FOR ONTARIO

JOYCE BERNSTEIN

- and -

Court File No. C67083

Plaintiff
(Respondent/Appellant

by Cross- Appeal)

PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP
Defendants

(Appellants/Respondents by
Cross-Appeal)

CERTIFICATE

I estimate that three hours will be needed for my oral argument of the appeal, not including

reply. An order under subrule 61.09(2) (original record and exhibits) is not required.

DATED AT Toronto, Ontario this 19th day of July, 2019.

AikSa°1--- 
erAdi riffinArt e E. Thacker

o athan Chen

232



2 

 

 LENCZNER SLAGHT ROYCE  

        SMITH GRIFFIN LLP 

Barristers 

Suite 2600 

130 Adelaide Street West 

Toronto, ON M5H 3P5 

 

Peter H. Griffin (19527Q) 
Tel: (416) 865-2921 

Fax: (416) 865-9010 

Email: pgriffin@litigate.com 

Lawrence E. Thacker (36939M) 
Tel: (416) 865-3097 

Fax: (416) 865-9010 

Email: lthacker@litigate.com 

Jonathan Chen (63973A) 
Tel: (416) 865-3553 

Fax: (416) 865-2843 

Email: jchen@litigate.com 

 

Lawyers for the Defendants 

(Appellants/Respondents by Cross-Appeal) 



 

233



 

 

SCHEDULE “A” 

LIST OF AUTHORITIES 

1. Canadian National Railway v. Canada (Attorney General), 2014 SCC 40. 

2. Heritage Capital Corp. v. Equitable Trust Co., [2016] 1 S.C.R. 306. 

3. Pharmaceutical Society of Great Britain v. Boots Cash Chemists (Southern) Ltd., [1953] 1 

QB 401(CA). 

4. The Law of Banking and Payment in Canada, §2:30.10. 

5. Sankar v. Bell Mobility, 2013 ONSC 5916.  

6. Demers v. B.R. Davidson Mining and Development Ltd., 2012 ONCA 384. 

7. Jiang v. Peoples Trust Co., 2016 BCSC 368. 

8. Jiang v. Peoples Trust Co., 2017 BCCA 119. 

9. Pro-Sys Consultants Ltd. v. Microsoft Corporation, [2013] 3 SCR 477. 

10. Richard v. Time Inc., 2012 SCC 8. 

11. Marcotte c. Banque de Montréal, 2014 SCC 55. 

12. Honda Canada Inc. v. Keays, 2008 SCC 39. 

 

234



 

 

SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY-LAWS 

 

1. Class Proceedings Act, 1992, S.O. 1992, C. 6 

Aggregate assessment of monetary relief 

24 (1) The court may determine the aggregate or a part of a defendant’s liability to class members 

and give judgment accordingly where, 

(a) monetary relief is claimed on behalf of some or all class members; 

(b) no questions of fact or law other than those relating to the assessment of monetary relief remain 

to be determined in order to establish the amount of the defendant’s monetary liability; and 

(c) the aggregate or a part of the defendant’s liability to some or all class members can reasonably 

be determined without proof by individual class members.    

Court to determine whether individual claims need to be made 

(4) When the court orders that all or a part of an award under subsection (1) be divided among 

individual class members, the court shall determine whether individual claims need to be made to 

give effect to the order.    

Procedures for determining claims 

(5) Where the court determines under subsection (4) that individual claims need to be made, the 

court shall specify procedures for determining the claims.    

Idem 

(6) In specifying procedures under subsection (5), the court shall minimize the burden on class 

members and, for the purpose, the court may authorize, 

(a) the use of standardized proof of claim forms; 

(b) the receipt of affidavit or other documentary evidence; and 

(c) the auditing of claims on a sampling or other basis.    

2. Consumer Protection Act, 2002, S.O. 2002, C. 30, Sch. A 

Interpretation 

1. In this Act, 
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“consumer” means an individual acting for personal, family or household purposes and 

does not include a person who is acting for business purposes;  

“consumer agreement” means an agreement between a supplier and a consumer in which 

the supplier agrees to supply goods or services for payment;   

 “future performance agreement” means a consumer agreement in respect of which 

delivery, performance or payment in full is not made when the parties enter the agreement;   

“payment” means consideration of any kind, including an initiation fee; 

… 

Application 

2. (1) Subject to this section, this Act applies in respect of all consumer transactions if the 

consumer or the person engaging in the transaction with the consumer is located in Ontario when 

the transaction takes place.   

Exceptions 

(2) This Act does not apply in respect of, 

 … 

(c) financial products or services regulated under the Insurance Act, the Credit Unions and 

Caisses Populaires Act, 1994, the Loan and Trust Corporations Act or the Mortgage 

Brokerages, Lenders and Administrators Act, 2006; 

… 

Action in Superior Court of Justice 

100 (1) If a consumer has a right to commence an action under this Act, the consumer may 

commence the action in the Superior Court of Justice.    

 

Judgment 

(2) If a consumer is successful in an action, unless in the circumstances it would be inequitable to 

do so, the court shall order that the consumer recover, 

 

(a) the full payment to which he or she is entitled under this Act; and 

 

(b) all goods delivered under a trade-in arrangement or an amount equal to the trade-in 

allowance.    

 

Same 

(3) In addition to an order under subsection (2), the court may order exemplary or punitive 

damages or such other relief as the court considers proper.    
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3. O. Reg. 17/05: GENERAL, under the Consumer Protection Act, 2002, S.O. 2002, c. 

30, Sch. A 

PART IV 

Specific Consumer Agreements (Future Performance Agreements) 

Definitions 

23. In the Act and this Part, 

 

“gift card” means a voucher in any form, including an electronic credit or written certificate, that 

is issued by a supplier under a gift card agreement and that the holder is entitled to apply 

towards purchasing goods or services covered by the voucher;   

“gift card agreement” means a future performance agreement under which the supplier issues a 

gift card to the consumer and under which, 

(a) if the card is not reloadable, the consumer makes payment in full when entering into the 

agreement, or 

(b) if the card is reloadable, the consumer makes payment in an amount equal to the initial 

value of the card when entering into the agreement;   

“open loop gift card agreement” means a gift card agreement that entitles the holder of a gift 

card to apply it towards purchasing goods or services from multiple unaffiliated sellers.   

Gift Card Agreements 

Application of sections 

25.1 (1) Sections 25.2 to 25.5 apply to every gift card agreement entered into on or after the day 

this section comes into force and to every gift card issued under that agreement, but do not apply 

to, 

(a) a gift card that a supplier issues for a charitable purpose; 

(b) a gift card that covers only one specific good or service; 

(c) a gift card issued by a financial institution; or 

(d) the gift card agreement under which a gift card described in clause (a), (b) or (c) is issued. 

O. Reg. 187/07, s. 3; O. Reg. 202/18, s. 2 (1). 

(2) In subsection (1), 

“financial institution” means, 

(a) a bank, authorized foreign bank or federal credit union as defined in section 2 of the Bank 

Act (Canada), 
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(b) a credit union or a league as defined in section 1 of the Credit Unions and Caisses 

Populaires Act, 1994, or 

(c) a trust corporation or loan corporation registered under the Loan and Trust Corporations 

Act.   

(3) For greater certainty, subject to subsection (1), sections 25.2 to 25.5 apply to a gift card 

agreement and a gift card issued under it if the holder of the card purchased it for themselves or 

received it from another person.   

Exemption 

25.2 A gift card agreement is exempt from subsection 21 (1), section 26 and subsection 96 (2) of 

the Act.   

No expiry dates 

25.3 (1) No supplier shall enter into a gift card agreement that has an expiry date on the future 

performance of the agreement.    

(2) A gift card agreement with an expiry date on its future performance shall be effective as if it 

had no expiry date if the agreement is otherwise valid.    

Requirements for agreements 

25.5 For the purpose of section 22 of the Act, a future performance agreement that is a gift card 

agreement shall set out the following information: 

1. The fees that the supplier may charge under clause 25.4 (2) (b). 

2. All restrictions, limitations and conditions that the supplier imposes on the use of the gift 

card.  O. Reg. 187/07, s. 3. 

 

4. Legislation Act, 2006, S.O. 2006, c. 21, Sched. F 
 

Application to Acts and regulations 

46 Every provision of this Part applies to every Act and regulation.    

Contrary intention or context requiring otherwise 

47 Section 46 applies unless, 

(a) a contrary intention appears; or 

(b) its application would give to a term or provision a meaning that is inconsistent with the 

context. 
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No implication 

56 (1) The repeal, revocation or amendment of an Act or regulation does not imply anything about 

the previous state of the law or that the Act or regulation was previously in force.    

 

Same 

(2) The amendment of an Act or regulation does not imply that the previous state of the law was 

different.    

 

5. Loan and Trust Corporations Act, R.S.O. 1990, C. L.25 

 

Definitions 

1 In this Act, 

 

“corporation” means a loan corporation or a trust corporation; 

 

“trust corporation” means a body corporate incorporated or operated, 

 

(a) for the purpose of offering its services to the public to act as trustee, bailee, agent, 

executor, administrator, receiver, liquidator, assignee, guardian of property or attorney 

under a power of attorney for property, and 

 

(b) for the purpose of receiving deposits from the public and of lending or investing such 

deposits; 

 

Application of Act 

 

3 This Act applies to all corporations. 

 

Part IV: Registration 

Application for registration 

31. (1) A corporation incorporated under the Trust and Loan Companies Act (Canada) may apply 

for initial registration as a loan corporation or as a trust corporation. 

Change 

(2) A registered loan corporation may apply to change its registration to that of a trust corporation 

and a registered trust corporation may apply to change its registration to that of a loan corporation. 

… 
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Material to be furnished 

(5) An application for registration shall follow the form approved by the Superintendent and shall 

be filed with the Superintendent together with such information, material and evidence as the form 

may specify. 

Notice, additional information 

(6) Where the Superintendent receives an application for the registration, the Superintendent may 

require notice of the application, containing such information as the Superintendent may require, 

to be published by the applicant in The Ontario Gazette and in a newspaper having general 

circulation in the locality in Ontario where the principal place of business of the corporation is 

located or is to be located. 

Conditions to registration 

31.1 (1) A corporation that applies for registration under section 31 is entitled to be registered if the 

corporation has the authority to carry on business under the Trust and Loan Companies Act 

(Canada) and if the corporation meets the requirements described in subsection 31 (5). 

Same, trust corporations 

(2) No corporation shall be registered as a trust corporation unless the corporation is authorized to 

act as a trustee under the Trust and Loan Companies Act (Canada). 
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September, 2020. 
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PART I - OVERVIEW 

 The arguments that Peoples Trust Company and Peoples Card Services LLP (together, 

“PTC”) have advanced in support of their attempt to overturn the judgment below in whole or part 

are premised on mischaracterizations of the evidentiary record, misstatements of law and 

distortions of the reasons of the Motions Judge. These arguments do not provide a basis for 

reversing the decision. To the contrary, as set out in detail below,  the decision of the Motions 

Judge was based on a careful review and reasonable interpretation of the evidentiary record (to 

which he is entitled to deference), and, with one exception that forms the basis of the cross-appeal, 

a correct interpretation of the law.  In particular: 

(a) SLP’s were “gift cards”:1 The Motions Judge did not error in finding that Single-

Load Prepaid cards (“SLPs”) were “gift cards” as defined by the Consumer 

Protection Act (the “CPA”) and O.Reg. 17/05 (the “Regulation”). 2  They fell 

within the clear and plain wording of the Regulation and were precisely the type of 

product contemplated by the Regulation.  The Motions Judge properly 

characterized PTC’s proposed interpretation of the regulation as “contortionist” and 

a “hail-Mary plea about what Peoples Trust believes ought to be the interpretation” 

of the Regulation;3  

(b) The subsequent amendment to the Regulation did not alter the meaning of the 

Regulation during the class period: 4  The Motions Judge correctly found that 

                                                 
1 Factum of the appellants [“PTC factum”], ¶¶7(b), 30(c), 41-52. 
2 SO 2002, c 30, Sch A [“CPA”]; and OReg 17/05 [“Regulation”]. 
3 Reasons for decision of Justice Perell re: summary judgment dated May 13, 2019 [“Reasons”], ¶¶172-173, Appeal 

Book & Compendium [“ABC”], Tab 4, pp 41 & 44. 
4 PTC factum, ¶¶7(c), 30(c), 53-63. 
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subsequent amendments to the Regulation after the class period did not shed light 

on the meaning of the Regulation at issue in this case. Contrary to the assertions of 

PTC, the Motions Judge did not misunderstand or misapply s. 56(1) of the 

Legislation Act. He followed it, along with binding authority of this Court.  Section 

56(1) explicitly states that the “repeal, revocation or amendment of an Act or 

regulation does not imply anything about the previous state of the law or that the 

Act or regulation was previously in force”; 

(c) Aggregate Damages were properly awarded:5 The Motions Judge did not err in 

finding that class members were “consumers” and that damages could be assessed 

in the aggregate. The evidence was unequivocal that SLPs were designed, marketed 

and used for consumer purposes. The Motions Judge did not reverse any burden of 

proof by noting that “Peoples Trust has failed to lead any cogent evidence of 

material non-consumer uses for its SLP cards”;6 he was stating a fact. Both sides 

delivered notices of motion for summary judgment in mid-2017 and both sides were 

obligated to put their “best foot forward.” PTC had nearly two years to marshal 

evidence of non-consumer use on its motion or in response to the Plaintiff’s motion. 

Instead, contrary to the assertion in PTC’s factum,7 it led no evidence whatsoever 

of actual non-consumer use during the class period; its affiant merely speculated 

that its cards could be used for non-consumer purposes. 8  The Motions Judge 

                                                 
5 PTC factum, ¶¶7(d), 30(c), 64-83. 
6 Reasons, ¶236, ABC, Tab 4, pp 67-68. 
7 PTC factum, ¶77. 
8 Reasons, ¶¶35, 235-236, & 238, ABC, Tab 4, pp 35, & 67-68. 
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therefore reasonably concluded that there was no evidence to infer “anything other 

than de minimis non-consumer use” of SLPs;9 

(d) Punitive Damages were appropriate:10 The Motions Judge correctly applied the test 

for punitive damages under consumer protection legislation set out by the Supreme 

Court of Canada, and properly found that PTC’s violation of the regulation was 

intentional, as well as conduct displaying ignorance, carelessness or serious 

negligence. The assertion in PTC’s factum that “the only evidence proved that 

Peoples at all times relied on a generally-accepted interpretation of the 

Regulation”11 is false.  PTC tendered no such evidence.  To the contrary, the 

evidence that actually was in the record led to a reasonable inference that PTC knew 

full well that the regulation applied to its SLP cards.  By way of example only, one 

need only look at how PTC packaged one of its leading cards immediately before 

and after the passage of the Regulation12 to appreciate that it knew that “gift cards” 

were covered by the Regulation. Rather than bringing its SLPs into compliance 

with the Regulation after it passed, it instead chose to stop calling them “gift cards”; 

and 

(e) Distinction between SLPs and GPRs not a basis to overturn decision: PTC’s 

suggestion that the Motions Judge made an “unsupportable distinction,” between 

SLPs and General Purpose Reloadable Cards (“GPRs”),13 provides no basis to 

                                                 
9 Reasons, ¶238, ABC, Tab 4, p 68. 
10 PTC factum, ¶¶7(d), 30(c), 64-83. 
11 PTC factum, ¶¶7(e), 84-90. 
12 See: Prepaid Vanilla MasterCard packaging from March 2008 and October 2010, Exhibits 33 and 38 to the 

affidavit of Peter Read sworn February 2, 2018 (ABC, Tab 9A) [“Read 2018 Affidavit”], Exhibit Book, Tabs 2.2.33 

& 2.2.38, Respondent’s Compendium, Tab 3, pp 26 & 28. See ¶10, infra. 
13 PTC factum, ¶¶7(a), 30(b), 32-40. 

248



4 

 

overturn the Motions Judge judgment with respect to SLPs.  Rather, as further 

discussed in the cross-appeal, if there was any error on the part of the Motions 

Judge, it was in finding that  GPRs were exempt from regulation under the CPA. 

This is because section 2(2) only excluded from regulation financial products or 

services that were “regulated under the Insurance Act, the Credit Unions and 

Caisses Populaires Act, 1994, the Loan and Trust Corporations Act.”  At no time 

were either SLPs or GPRs regulated under any of the enumerated acts. 

PART II - THE FACTS 

A. The Regulatory Scheme 

 In 2006, the Ontario government amended the CPA to empower the Lieutenant 

Governor to regulate fees and prohibit expiry dates “on future performance agreements, including 

gift card agreements.”14 In 2007, the government introduced regulations for such agreements. At 

the time, and throughout the Class Period, PTC’s prepaid cards were not subject to any federal 

scheme regulating their fees and expiry provisions. 

 The purpose of Ontario’s scheme is to protect consumers of prepaid cards from unfair 

practices—including unfair fees and expiry dates. As the Minister of Government Services 

explained when describing the government’s rationale for regulating “cash-equivalent gift 

card[s],” “When people buy or receive a cash-equivalent gift card, they think they are getting just 

that: cash…. No one should lose money just because they haven’t had a chance to spend it or 

because they haven’t found something they want to buy yet. That is why we are doing this.”15 

                                                 
14 Ministry of Government Services Consumer Protection and Service Modernization Act, 2006, SO 2006, c 34 – 

Bill 152, s 8(13)-(14); and Reasons, ¶¶104-105, ABC, Tab 4, p 48.  As described further below, the Regulation was 

amended in 2008 to apply to “open loop” gift cards, which were previously exempt from the 2007 Regulation. 
15 Reasons, ¶111, ABC, Tab 4, p 49 [emphasis added]. 

249

https://www.ontario.ca/laws/statute/s06034
https://www.ontario.ca/laws/statute/s06034


5 

 

 The Regulation was the product of extensive research by the Ministry into what types 

of payment cards were available on the market and how other jurisdictions regulated them.16 There 

are two categories of prepaid cards. “Closed loop” cards are restricted to specific retailers, or 

related retailers. “Open loop” cards can be used as multiple unaffiliated retailers.  There is no such 

thing as “universal loop” cards.  This is term that was invented by PTC in the course of this 

litigation.17  

 In preparing the Regulation, the Ministry was cognizant of the nature of closed and 

open loop cards, and the distinction between them. In particular, there was no doubt that the 

industry-recognized meaning of “open loop” cards encompassed precisely the type of cards that 

were at issue in this case. According to the materials relied on by the Ministry in the course of 

drafting the Regulation, whereas “closed-loop cards” are “retailer specific”18: 

                                                 
16 Reasons, ¶¶54-57 & 106-107, ABC, Tab 4, pp 37-38 & 48; and see: Internal Ministry email re: December 7 

stakeholder meeting on gift cards dated December 18, 2006, Exhibit “M” to the affidavit of Annessa Cenerini sworn 

March 27, 2019 [“Cenerini Affidavit”], Exhibit Book, Tab 1.3.M, Respondent’s Compendium, Tab 4, p 30 [“‘Open 

loop’ cards refer to prepaid cards that can be used in multiple stores, such as those offered by malls and some banks. 

Such cards typically utilize a global payment network and operate through the use of a sponsor bank, which holds 

the funds received on deposit.”]; Minister’s briefing note re: Gift Cards dated January 2, 2007, Exhibit “I” to the 

Cenerini Affidavit, Exhibit Book, Tab 1.3.I, Respondent’s Compendium, Tab 5, p 32 [“[M]ulti-store gift cards are 

referred to as ‘open loop’ cards because they can be redeemed at multiple retailers… Multi-store gift cards utilize a 

global payment network such as MasterCard, VISA or American express, and operate through the use of a sponsor 

bank that holds the pooled funds on deposit in a trust account.”]; Minister’s briefing note re: Regulation of Gift 

Cards (February 28, 2007), Exhibits “Q” and “R” to the Cenerini Affidavit, Exhibit Book, Tabs 1.3.Q & 1.3.R, 

Respondent’s Compendium, Tab 6, pp 37 & 46 [“Open-loop gift cards utilize the global payment system of 

MasterCard, VISA, Amex, and debit.”]; Ministry follow-up note re: Outcomes of Meeting with Multi-Store Gift 

Card Coalition (February 19, 2007), Exhibit “P” to the Cenerini Affidavit, Exhibit Book, Tab 1.3.P, Respondent’s 

Compendium, Tab 7, p 49 [“All open-loop gift cards that utilize a global payment system are issued by banks, which 

hold pre-paid funds in trust… MasterCard and VISA rules specify that an issuer can only be a financial institution 

that is a member of MasterCard or VISA.”]; and Excerpt of report by Bryan Cave LLP entitled “Prepaid Cards 

Overview” (2006), Exhibit “E” to the Cenerini Affidavit, Exhibit Book, Tab 1.3.E , Respondent’s Compendium, 

Tab 8, p 54 [“Runs on a branded card network… Examples: Visa Gift Cards, Mall Cards, Amex Gift Cards”]. 
17 Reasons, ¶¶62-63, ABC, Tab 4, p 38; and Excerpted transcript of the examination of Peter Read held March 1, 

2018 [“Read 2018 Examination”], QQ 250-251, Exhibit Book, Tab 4.1.F, Respondent’s Compendium, Tab 2, p 19. 
18 Excerpt of academic publication by Daniel R. Horne, entitled “Gift Cards: Disclosure One Step Removed” 

(February 2007), Exhibit “D” to the Cenerini Affidavit, Exhibit Book, Tab 1.3.D, Respondent’s Compendium, Tab 

9, p 59 [“a distinction must be drawn between ‘closed-loop’ or retailer specific cards and ‘open-loop’ or ‘network 

branded’ gift cards (those redeemable at any merchant on a credit card system) which bear the logos of Visa, 

Mastercard, Discover or American Express.”]. 
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(a) “Most open loop card programs share the following common characteristics: 

Programs are designed to be redeemed at multiple unaffiliated retailers by 

leveraging a third party bankcard payment network. Cards will bear the brands of 

the network they leverage (i.e. Visa, American Express, Discover and Master 

Card), allowing consumers to pre-load funds onto the card and redeem for products 

and services wherever the card network is accepted… Open loop cards can also be 

defined as single-load cards or multi-load cards. Multi-load cards allow consumers 

to re-load money and continue use of the card, while single-load cards can no longer 

be used once the balance on the card is depleted…” (report commissioned by 

Ministry);19 

(b) the “open-loop” model “Runs on a branded card network – point of sale terminals 

are not modified. To work on this network, cards must have [the] same attributes 

as credit cards – e.g., use of a magnetic stripe and Bank Identification Number… 

These cards may be used to access cash through the relevant ATM network…” 

(draft Minister’s briefing note);20 

(c) “Open-loop cards are any pre-paid card that can be redeemed at multiple, 

unaffiliated merchants. The two types of open-loop cards are mall-issued gift cards, 

where the use is limited to a specific shopping centre, and bank-issued cards, which 

can be used at any store that accepts credit cards such as MasterCard or VISA” 

(Ministry’s discussion outline).21 

 With this distinction in mind, the Ministry examined which US jurisdictions regulated 

multi-store gift cards, and which jurisdictions exempted bank-issued prepaid cards.22 

 Ultimately, Ontario decided to regulate prepaid cards falling within the following 

                                                 
19 Excerpt of a study by Deloitte for the Ministry of Government and Consumer Services entitled “Study of the Open 

Loop Gift Card Model” (January 15, 2007), Exhibit “T” to the Cenerini Affidavit, Exhibit Book, Tab 1.3.T, 

Respondent’s Compendium, Tab 10, p 62 [emphasis added]. 
20 Draft Minister’s briefing note re: Consulting Study on Gift Cards (February 19, 2007), Exhibit “K” to the Cenerini 

Affidavit, Exhibit Book, Tab 1.3.K, Respondent’s Compendium, Tab 11, p 63. 
21 Internal Ministry document re: “Proposed Outline of Discussion With U.S. Gift Card Experts,” Exhibit “O” to the 

Cenerini Affidavit, Exhibit Book, Tab 1.3.O, Respondent’s Compendium, Tab 12, p 66 [emphasis added]. 
22 See, for example: Internal Ministry document re: “Jurisdictional Analysis of Gift Cards in the US,” Exhibit “H” to 

the Cenerini Affidavit, Exhibit Book, Tab 1.3.H, Respondent’s Compendium, Tab 13, pp 68, 70 & 73 [noting open-

loop gift cards are covered by regulations in Connecticut, Hawaii, Massachusetts, New Hampshire, New York, 

Rhode Island, South Carolina, and Vermont, and noting that that in Maine and North Dakota, “Pre-paid credit cards 

[exempt/excluded] given perception that they are a different type of product offering.”]; Internal Ministry document 

re: “Prepaid Bank-Issued Gift Cards,” Exhibit “J” to the Cenerini Affidavit, Exhibit Book, Tab 1.3.J at p 1782, 

Respondent’s Compendium, Tab 14, p 76 [“Discussion issues: Should bank-issued gift cards be included in the 

definitions for gift cards? Should a special provision or exemption be made for these cards in the new Regulation? 

Which party retains profits from service charges and expiration dates?”]; and Internal Ministry document re: 

“Summary of State Gift Card Laws,” Exhibit “N” to the Cenerini Affidavit, Exhibit Book, Tab 1.3.N, Respondent’s 

Compendium, Tab 15, p 77. 
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exhaustive definitions, and specifically did not exempt bank-issued or branded cards from the 

Regulation: 

(a) “‘gift card’ means a voucher in any form, including an electronic credit or written 

certificate, that is issued by a supplier under a gift card agreement and that the 

holder is entitled to apply towards purchasing goods or services covered by the 

voucher”; 

(b) “‘gift card agreement’ means a future performance agreement under which the 

supplier issues a gift card to the consumer” and in respect of which “the consumer 

makes payment in full when entering into the agreement”; 

(c) “‘open loop gift card agreement’ means a gift card agreement that entitles the holder 

of a gift card to apply it towards purchasing goods or services from multiple 

unaffiliated sellers”;23 

(d) “‘future performance agreement’ means a consumer agreement in respect of which 

delivery, performance or payment in full is not made when the parties enter the 

agreement”; and 

(e) “‘consumer agreement’ means an agreement between a supplier and a consumer in 

which,… the supplier agrees to supply goods or services for payment…”24 

 During the Class Period, the Regulation forbade any gift card agreement from having 

“an expiry date on the future performance of the agreement,” and deemed any gift card agreement 

containing an expiry date “to be effective as if it had no expiry date.” 25 It contained special rules 

for “open loop gift cards agreements,” which exhaustively limited the fees that could be charged.26 

 The Regulation came into effect on October 1, 2007. “Open loop” gift cards were 

temporarily exempt, to give the government additional time to determine how to regulate them. 

On September 1, 2008, Ontario revised the Regulation to cover “open loop” gift cards, imposing  

restrictions on fees and providing for disclosure requirements.27 

                                                 
23 Regulation, supra note 2, s 23 [emphasis added]. 
24 CPA, supra note 2, s 1. 
25 Regulation, supra note 2, s 25.3(1)-(2). 
26 Regulation, ibid, ss 25.3, 25.4(2)-(2.1). 
27 See OReg 202/08, amending the Regulation. 
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 Once the Regulation came into force, PTC revised its branding of its SLP’s to delete 

the phrase “gift card” from its packaging and cardholder agreements. Otherwise, the product was 

identical:28 

Before 

 

After 

 

B. PTC’s Prepaid Cards 

 PTC’s Prepaid Cards permitted cardholders to make purchases of goods and services 

at any (unaffiliated) merchants that accepted Visa or MasterCard. There can be no serious 

suggestion that the Prepaid Cards did not fall within the meaning of open-loop cards as defined in 

the Regulation and Ministry briefing materials.29 

 Even after PTC removed the term “gift card” from its branding and cardholder 

                                                 
28 Supra note 12. Not only was “Gift Card” a part of the product’s name, but the 2007 and 2008 Vanilla 

“MasterCard Gift Card Cardholder Agreement” described the product as a gift card: Exhibits 14 and 15 to the Read 

2018 Affidavit, Exhibit Book, Tabs 2.2.14 & 2.2.15, Respondent’s Compendium, Tab 16, pp 78 & 82 ["The terms 

‘Card’ and ‘Gift Card’ refer to the MasterCard Gift Card… The Card is a prepaid stored value gift card that can be 

used anywhere that MasterCard is accepted…,” emphasis added]. In February 2009, all mentions of “gift card” were 

removed from the cardholder agreement: Exhibits 16 to the Read 2018 Affidavit, Exhibit Book, Tab 2.2.16, 

Respondent’s Compendium, Tab 17, p 84 ["The term ‘Card’ refers to the Prepaid MasterCard Card… The Card is a 

prepaid stored value Card that can be used anywhere that MasterCard is accepted…”]. 
29 Reasons, ¶¶42-43 & 57-60, ABC, Tab 4, pp 36-38; and see supra notes 16-22, and surrounding text. 
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agreements, it marketed its SLP cards specifically and universally as “gift cards” with packaging 

and advertising that used words and imagery that connoted gift-giving. The cards were generally 

sold at retailers, such as drug stores and convenience stores, alongside retail “gift cards” as part of 

a common display, and were marketed with these retail “gift cards” as essentially one and the 

same.30  By way of example only, the following advertisement illustrates how SLP cards were sold 

interchangeably with other retail gift cards:31 

 

 The record is also clear that PTC understood its products to be “gift cards:” 

(a) PTC defined its SLP cards as “gift cards” in the Distribution Agreements it entered 

into with third-party payment processors;32 

                                                 
30 Reasons, ¶¶31-32, 68-70, 233, ABC, Tab 4, pp 35, 41 & 67. See Marketing Documents, Exhibit “L” to the 

affidavit of Joyce Bernstein affirmed January 25, 2018 [“Bernstein Affidavit”], Exhibit Book, Tab 1.2.L, 

Respondent’s Compendium, Tab 18, pp 86-117. 
31 Marketing Documents, ibid, Exhibit Book, Tab 1.2.L, Respondent’s Compendium, Tab 18, p 86. 
32 Reasons, ¶68, ABC, Tab 4, p 41; and see InComm – Vanilla Card Distribution Agreements (20071009, First 

Amendment, and Second Amendment), Exhibit Book, Tab 4.1.G2 (USB Tabs 599_PTC0000106, 

600_PTC0000107, and 601_PTC0000108), Respondent’s Compendium, Tab 19, pp 130-131. 
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(b) PTC’s website referred to its Prepaid Cards under the heading “Gifting,” and in 

annual reports throughout the class period, PTC celebrated itself as a leading issuer 

of MasterCard and Visa payment cards, which it described as “often used in place 

of traditional gift cards”;33 

(c) many of the marketing materials produced by PTC in the course of this litigation 

contained the term “Gift Card” in their file names;34 and 

(d) when directed to a quote in an industry publication by a senior manager of Peoples 

Card Services (“Peoples Trust loaded CAD 1 billion … onto all its different 

categories of prepaid cards in 2011…45 percent was for gift cards.”), PTC’s 

witness advised: “I believe he meant the single load cards when he said gift cards, 

yes.”35  

C. Fees and Expiries 

 There were five SLP cards at issue in this claim, each of which was subject to the 

following charges: 

(a) an activation fee between $3.95 and $7.50, depending on the value of the card (in 

contrast to the $1.50 maximum under the Regulation); 

(b) a monthly fee, alternatively termed an “administration,” “maintenance,” “service” 

or “dormancy fee” generally charged after seven months and were $2.50 per month 

for at least part of the Class Period (in contrast to the minimum 15 month period 

mandated by the Regulation); 

(c) a “foreign exchange fee” of 2.5%, in addition to the exchange rate; and 

(d) an expiry date after which the card could not be used, which PTC described as a 

“valid thru” date.36  

 PTC has mischaracterized the evidentiary record concerning the effect of expiry dates 

by asserting, “If the card has expired, but the set or fixed value has not been fully spent, the 

consumer can arrange for the issuance of a new card with that remaining value attached, or a 

                                                 
33 Reason at ¶69, ABC, Tab 4, p 41; and Annual reports of Peoples Trust, 2011-2014, Exhibits “R”-”U” to the 

Bernstein Affidavit, Exhibit Book, Tabs 1.2.R-1.2.U, Respondent’s Compendium, Tab 20, pp 147, 151, 154 & 159. 
34 Marketing Documents, supra note 30, Respondent’s Compendium, Tab 18. 
35 Excerpted transcript of the cross-examination of Peter Read held November 15, 2016, Q 138, Exhibit “G” to the 

Bernstein Affidavit, Exhibit Book, Tab 1.2.G, Respondent’s Compendium, Tab 1, pp 4-5, referring to Berkeley 

Payment Solutions, “Prepaid Cards Make Inroads In Canada” (March 24, 2012), Exhibit “O” to the Bernstein 

Affidavit, Exhibit Book, Tab 1.2.O, Respondent’s Compendium, Tab 21, p 160. 
36 Reasons, ¶¶74, 76, 77, 79 & 244, ABC, Tab 4, pp 41-42 & 69.  
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cheque for the amount of the remaining balance. There is no contrary evidence and this evidence 

was never contradicted or challenged.”37 In fact, the evidence before the Court is that, until July 1, 

2012, PTC’s terms imposed onerous terms on Ontario cardholders upon the expiry date, either 

applying a fee equal to the residual balance on the card or indicating that only Quebec residents 

had the right to access the remaining funds.38 

 The forensic accounting firm Cohen Hamilton Steger & Co. Inc. (“CHS”) quantified 

the financial losses incurred by the class. It calculated that, in respect of SLPs, PTC charged 

$15,330,000 in fees (beyond those permitted by the Regulation) and retained balances.39 PTC did 

not challenge CHS’s quantification or methodology.40 Indeed, CHS’s quantification was actually 

more favourable to PTC than that performed by PTC’s own expert.41 

D. Procedural history 

 On the summary judgment motions below, the Motions Judge ruled in favour of the 

Class with respect to SLP cards. He ordered PTC to pay aggregate damages in the amount of the 

illegal fees and seized balances it collected, as quantified by CHS. He further ordered PTC to pay 

punitive damages of $1.5 million. In particular, the Motions Judge held that: 

                                                 
37 PTC factum, ¶14 (citations omitted). 
38 Reasons, ¶79, ABC, Tab 4, p 42. The Shell Non-Reloadable MasterCard, all Give and Go Prepaid Visas, and 

Vanilla prepaid card agreements for cards purchased before July 2011 provided for a the cards to be “charged a 

cancellation fee equal to the remaining balance” upon the valid thru date. The July 1, 2011 Shell Non-Reloadable 

MasterCard cardholder agreement, the July 2011 and March 2012 Vanilla Prepaid cardholder agreements stated that 

“[The ‘valid thru’ date] is the date after which you may not use that Card for any purpose. Cards registered in 

Quebec may be replaced on and following the expiry date indicated on the face of the card…” See, for example, the 

Shell Non-Reloadable agreement (June 25, 2010), Exhibit “40” to the affidavit of Peter Read sworn February 2, 

2018 [“Read 2018 Affidavit”], Exhibit Book, Tab 2.2.40, Respondent’s Compendium, Tab 22, p 165.  

After July 1, 2012, PTC changed its terms such that after the “valid thru” date cardholders could, in theory, 

request a new card in which case PTC would replace the expired card and credit the new card with the balance that 

was remaining on the expired card. However, if they did not make such a request, their unused balance would be 

kept by PTC. PTC provided zero evidence of even a single such request ever being made. 
39 Reasons, ¶¶90-91 & 96-97, ABC, Tab 4, pp 45-47. 
40 Reasons, ¶93, ABC, Tab 4, p 46. 
41 Reasons, ¶95, ABC, Tab 4, p 46. 
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(a) PTC’s SLP cards are fundamentally a consumer good and they fall within the literal 

definition of “gift cards” under the Regulation;42 

(b) PTC’s SLP cards are not a financial product or service regulated under Ontario’s 

Loan and Trust Corporations Act, and are therefore not exempted from the CPA;43 

(c) there is no requirement under the scheme that the cards be gifted, and that there is 

privity between PTC and its cardholders;44 

(d) PTC offers a variety of services over time, and its cards are therefore not single-

service cards such that they would be exempted from the Regulation;45 

(e) PTC imposed illegal fees and expiry dates on its SLP cards;46 

(f) PTC engaged in unfair practices under the CPA with respect to its SLP cards;47 

(g) PTC’s breaches of the CPA constituted breaches of contract, and PTC was unjustly 

enriched;48 and 

(h) the class is entitled to an award of aggregate damages in the amount of $15.33 

million.49 

PART III - ISSUES AND THE LAW 

 PTC’s appeal raises the following issues: 

(a) What is the applicable standard of review? 

(b) Did the Motions Judge err in his interpretation of the CPA and the Regulation? In 

particular: 

(i) Did the Motions Judge err in concluding that PTC’s SLP cards are “Gift 

Cards” under the Regulation? 

(ii) Did the Motions Judge err in determining that the exemption in section 2(2) 

of the CPA does not apply to PTC’s SLP cards? 

(iii) Did the Motions Judge err in failing to consider amendments to the 

Regulation? 

                                                 
42 Reasons, ¶¶181, 187, 232 & 239, ABC, Tab 4, pp 60-61 & 67-68. 
43 Reasons, ¶155, ABC, Tab 4, p 57. 
44 Reasons, ¶¶196, 216 & 275, ABC, Tab 4, pp 62, 65 & 74. 
45 Reasons, ¶¶224 & 227, ABC, Tab 4, p 66. 
46 Reasons, ¶¶252, 254-257, ABC, Tab 4, pp 70-71. 
47 Reasons, ¶¶264 & 266, ABC, Tab 4, pp 72-73. 
48 Reasons, ¶¶274-275 & 279, ABC, Tab 4, p 74. 
49 Reasons, ¶312, ABC, Tab 4, p 80. 
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(c) Did the Motions Judge reverse the onus, or otherwise err, in determining that 

members of the class were “Consumers”? 

(d) Did the Motion Judge err in exercising his discretion to award punitive damages?  

A. The applicable standards of review 

 The standard of review on pure questions of law, including interpretation of statutes 

and regulations, is that of correctness. On appeal, this Court is free to replace the Motions Judge’s 

opinion with its own.50 However, on questions of fact, inferences of fact, and questions of mixed 

fact and law, the appellate court must treat the Motions Judge’s decision with great deference 

unless it is established that there was a palpable and overriding error.51 

 The majority of PTC’s complaints concern the Motions Judge’s application of the CPA 

and the Regulation to PTC’s SLP cards, and inferences of fact from a detailed record, nearly 4,000 

pages in length. The applicable standard of review in respect of these findings is not “correctness” 

as suggested by PTC. Rather, those findings are entitled to deference.52 Furthermore, the award of 

punitive damages is discretionary. If there is a rational basis for imposing punitive damages, the 

quantum is entitled to deference unless it is “so inordinately large as obviously to exceed the 

maximum limit of a reasonable range within which the [trier of fact] may properly operate.”53 

B. The Motions Judge’s interpretation of the CPA and the Regulation as they apply to 

SLP cards is correct, reasonable, and entitled to deference 

(i) The proper interpretive approach to consumer protection legislation 

 As the Motions Judge correctly observed, in interpreting statutory provisions, courts 

must read “the words of an Act … in their entire context and in their grammatical and ordinary 

                                                 
50 Housen v Nikolaisen, 2002 SCC 33 at ¶¶8-9 [Housen], Plaintiff’s Book of Authorities [“PBOA”], Tab 1; Gyorffy v 

Drury, 2015 ONCA 31 at ¶¶29-30, PBOA, Tab 2. 
51 Housen, ibid at ¶¶10-12, 23-24, 36 PBOA, Tab 1. 
52 Ibid at ¶21. 
53 Whiten v Pilot Insurance Co., 2002 SCC 18 at ¶¶100-101 & 107 [Whiten], PBOA, Tab 3, quoting Walker v CFTO 

Ltd. (1987), 59 OR (2d) 104 at 110 (CA). 
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sense harmoniously with the scheme of the Act, the object of the Act, and the intention of 

Parliament.”54 

 The main objective of the CPA is to protect consumers by establishing “more ethical 

trade practices calculated to afford greater protection to the consuming public.”55  Consumer 

protection laws express a legislative attempt “to equitably reconfigure the imbalance in bargaining 

power” in the marketplace, and “to rectify consumer vulnerability resulting from such common 

law principles as caveat emptor.”56  Consumer protection laws must be approached from the 

perspective of an average and unsophisticated consumer,57 “interpreted generously in favour of 

consumers,”58 and interpreted broadly, in a manner that furthers their objective.59 This comports 

with Ontario’s Legislation Act, 2006, which requires remedial legislation like the CPA (and the 

Regulation) to be given “such fair, large and liberal interpretation as best ensures the attainment 

of its objects.”60 As public welfare legislation, any exceptions must be narrowly construed.61 

 Moreover, section 3 of the CPA contains a specific anti-avoidance provision that 

requires courts to consider the “real substance” of transactions when determining whether the Act 

applies.62 The object and spirit of the CPA should guide courts in ensuring that technical arguments 

do not eviscerate the protections it affords to consumers. 

                                                 
54 Re Rizzo & Rizzo Shoes Ltd., [1998] 1 SCR 27 at ¶21 [Rizzo], PBOA, Tab 4, quoting E.A. Driedger, Construction 

of Statutes, 2d ed (1983) at p 87. 
55 Richard v Time Inc., 2012 SCC 8 at ¶¶43 & 50 [Richard], Defendants’ Book of Authorities [“DBOA”], Tab 10, 

quoting R v Colgate-Palmolive Ltd., [1970] 1 CCC 100 at 102 (Ont County Ct), PBOA, Tab 5. 
56 Prebushewski v Dodge City Auto (1984) Ltd., 2005 SCC 28 at ¶33 [Prebushewski], PBOA, Tab 6; and see 

Richard, ibid at ¶43. 
57 Richard, ibid at ¶65. 
58 Seidel v TELUS Communications Inc., 2011 SCC 15 at ¶37, PBOA, Tab 7.  
59 Richard, supra note 55 at ¶50; and Weller v Reliance Home Comfort Limited Partnership, 2012 ONCA 360 at 

¶15, PBOA, Tab 8. 
60 SO 2006, c 21, sch F, s 64(1)-(2). 
61 R v K-Tech Building Systems Inc., 2012 ONCJ 219 at ¶142, PBOA, Tab 9; and Toronto (City) v Nationwide Home 

Comfort Inc., 2017 ONCJ 854 at ¶43, PBOA, Tab 10. 
62 CPA, supra note 2, s 3. 
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(ii) Ontario’s regulation of gift cards 

 The Motions Judge correctly identified the object of the legislation and the proper 

approach to the interpretation of consumer protection legislation.63 

 Ontario regulates “gift cards” as a species of “future performance agreements.” These 

are consumer agreements “in respect of which delivery, performance or payment in full is not 

made when the parties enter the agreement.”64 Consumers are vulnerable when they are required 

to make payment in advance and rely on the seller to comply faithfully with the agreement at a 

future date. Accordingly, the CPA mandates certain formal requirements of such agreements, in 

order to protect consumers.65 In particular, the regulatory scheme at issue limits suppliers from 

issuing cash-equivalent cards to consumers and then appropriating the value of those cards through 

excessive fees and onerous forfeit provisions.66 

(iii) The Motions Judge Properly Rejected PTC’s characterization of the Regulation  

 The Motions Judge rejected PTC’s “fusillade”67 of “contortionist arguments”68 as to 

why it should escape regulation. The Motions Judge noted that SLPs were advertised as gift cards, 

and fell within the literal meaning and spirit of the regulatory scheme.69 The cards are vouchers 

that the cardholders are entitled to apply toward purchases.70 These conclusions are reasonable and 

entitled to deference and, in any event, are plainly correct. 

 The Regulation defines “gift cards” through exhaustive definitions.71 As a matter of 

                                                 
63 Reasons, ¶¶131-136, ABC, Tab 4, p 54. 
64 CPA, supra note 2, s 1. 
65 Graham v Impark, 2010 ONSC 4982 at ¶85, PBOA, Tab 11. 
66 Reasons, ¶¶108-109, 111, 176, 191 & 320, ABC, Tab 4, pp 48-49, 59, 61-62, & 82. 
67 Reasons, ¶223, ABC, Tab 4, p 66. 
68 Reasons, ¶¶172 & 200, ABC, Tab 4, pp 59 & 63. 
69 Reasons, ¶¶172, 174-181 & 186-187, ABC, Tab 4, pp 59-61. 
70 Reasons, ¶¶199-200, ABC, Tab 4, pp 62-63. 
71 See supra ¶7. 
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construction, “Exhaustive definitions declare the complete meaning of the defined term and 

completely displace whatever meanings the defined term might otherwise bear in ordinary or 

technical usage.” 72  Together, the definitions define a “gift card” as a cash substitute that a 

consumer can purchase by paying value, up-front, for a card. The card issuer holds that value, 

which the cardholder is entitled to apply toward purchases in the future. This is in line with the 

description of gift and prepaid cards throughout the Ministry’s briefing documents.73 It is also 

consistent with PTC’s own description of its cards,74  and the Ministry’s stated objective of 

protecting the value pre-loaded on cash-equivalent payment cards from unfair fees and expiries.75 

 PTC’s card agreements fall literally within the definition of future performance 

agreement. They require the consumer to make an up-front payment. In exchange, PTC agrees that 

it (or its associated or affiliated third parties) will “fulfill and manage” the card for the consumer’s 

subsequent “use.”76 PTC’s prepaid cards also fall literally within the definition of gift cards and 

“open loop” gift cards because the funds can be applied towards purchasing goods and services 

from “multiple unaffiliated sellers.”77 The Prepaid Visa Card Cardholder Agreement, for example, 

states that “The Card is a prepaid stored value Card that can be used…as payment for goods and 

services from merchants who accept Visa.”78 

 It was clear on the record before the Motions Judge that the Ministry was aware of the 

                                                 
72 Sullivan on the Construction of Statutes, 6th ed (LexisNexis, 2014) at ¶4.34 [emphasis added], PBOA, Tab 27, 

adopted in R v Wookey, 2016 ONCA 611 at ¶34, PBOA, Tab 12, leave to appeal to SCC ref’d 2017 CanLII 432; and 

Yellow Cab v Board of Industrial Relations, [1980] 2 SCR 761 at 768-769, PBOA, Tab 13. 
73 Supra notes 16-22, and surrounding text. 
74 Supra ¶12 and see PTC’s factum, ¶¶11-12 (citations omitted). 
75 Supra ¶3. 
76 Reasons, ¶¶67 & 184-187, ABC, Tab 4, pp 39 & 61. See, for example, Prepaid Visa Card Cardholder Agreement 

(July 1, 2011), Exhibit “3” to the Read 2018 Affidavit, Exhibit Book, Tab 2.2.3, Respondent’s Compendium, Tab 

23, p 166.  
77 Regulation, supra note 2, s 23. Reasons, ¶¶170-171 & 178-181, ABC, Tab 4, pp 59-60. 
78 Prepaid Visa Card Cardholder Agreement, supra note 76; and Reasons, ¶67, ABC, Tab 4, p 39. 

261

http://canlii.ca/t/gsssx
http://canlii.ca/t/gwtgh
http://canlii.ca/t/1z71b


17 

 

variety of prepaid cards (including single-service retail cards, mall cards, VISA and Mastercard 

branded cards, reloadable cards), when it drafted the Regulation.  In so doing, the Ministry adopted 

definitions that literally and clearly apply to PTC’s SLP cards. 

 PTC posited a contortionist and non-literal interpretation of the Regulation to try and 

escape the clear terms of the Regulation. It tried to persuade the Court that (1) its cards are not 

“vouchers,” (2) its SLP cards merely enable rather than entitle payment for goods and services, or 

(3) its cards offer a single service (namely, access to a payment network). The Motions Judge made 

short work of these semantic acrobatics and instead interpreted the Regulation as it was plainly 

written, in accordance with its purpose of protecting consumers.79 

 The literal interpretation was the correct interpretation. This is not a case like Livent or 

Impark, in which a literal interpretation could not possibly have been intended by the legislature, 

or where the literal interpretation would produce unrealistic results. 80  By contrast, PTC’s 

interpretation would eviscerate the regulatory scheme. Mall cards, for example, would not be 

subject to the Regulation because mall cards are, as found by the Motions Judge, “practically 

speaking, indistinguishable from” PTC’s SLP cards.81 If SLP cards are not gift cards because they 

are not vouchers, then neither are mall cards. If SLP cards are not gift cards because they provide 

a single service (i.e., access to the payment network), or merely enable rather than entitle the 

                                                 
79 Reasons, ¶193-200 & 223-227. 
80 In Re Livent Inc., Catzman JA held that an agreement to purchase a ticket for a theatrical performance, “typically 

by phone”, fell literally within the statutory definition of “executory contract,” but that “the legislature could not 

reasonably have intended” it to be subject to the formal requirements of such contracts (including the statutory 

requirement that each party sign the agreement and keep a duplicate original copy in its possession): 1999 CanLII 

3800 at ¶11 (Ont CA), PBOA, Tab 14. 

In Graham v Impark, a case concerning parking lot fines, Perell J concluded that “it could not have been the 

intention of the Legislature to require elaborate contract formalities” when a driver feeds the parking meter, or 

obtains a ticket to park at a garage: supra note 65 at ¶87, PBOA, Tab 11. 
81 Reasons, ¶179, ABC, Tab 4, p 60; and Read 2018 Examination, QQ 210-227, Exhibit Book, Tab 4.1.F, 

Respondent’s Compendium, Tab 2, pp 12-16. 
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cardholder to purchase specific goods and services, mall cards would also be carved out. Indeed, 

the sole purpose of PTC’s cards is to entitle cardholders to apply their value to the purchase of 

goods and services “from multiple unaffiliated sellers,” not to entitle them to purchase particular 

goods and services. SLP cardholder agreements explicitly provide this right: 

… For greater certainty, you … are strictly limited to the right to use the Card 

in accordance with this Agreement as payment for goods and services from 

merchants who accept Visa [or MasterCard]82 

 Similarly, PTC’s proposed interpretation of the word “entitlement” would create an 

absurdity in the scheme that would render most gift cards outside the scope of the Regulation. 

Holders of mall cards, for example, have a general entitlement to purchase goods or services from 

a mall but no entitlement to purchase a specific good or service. In fact, the only vouchers that 

could conceivably overcome PTC’s interpretation are gift cards that cover “only one specific good 

or service,” and such single-service cards are specifically exempted from the Regulation.83 

 In addition to being at odds with the plain wording of the Regulation, PTC’s proposed 

interpretation is narrow, technical, and designed to limit consumer protection. This is the antithesis 

of that interpretive approach that has been mandated both by statute and the jurisprudence.84 The 

interpretation is also disingenuous in light of how PTC treated its mall cards, which PTC’s 

representative admitted must “strictly comply with provincial gift card regulation in Ontario.”85 

PTC’s interpretation would “produce unrealistic results” or defeat the “purposes and practical 

operation” of the Regulation, while disregarding the “real substance” of prepaid card agreements 

contrary to section 3 of the CPA. The Motions Judge did not err in rejecting PTC’s arguments. 

                                                 
82 Prepaid Visa Card Cardholder Agreement, supra note 76. 
83 OReg 15/05, s 25.1(b) (during the class period) and 25.1(1)(c) (currently). 
84 Supra, ¶¶21-23.  
85 Read 2018 Examination, QQ 206-207, Exhibit Book, Tab 4.1.F, Respondent’s Compendium, Tab 2, p 11. 

263

https://www.ontario.ca/laws/regulation/050017/v11
https://www.ontario.ca/laws/regulation/050017


19 

 

(iv) The exemptions in section 2(2) of the CPA do not apply to SLPs86 

 Section 2(2) of the CPA provides exemptions for specific transactions, services and 

products that are specifically regulated under other statutory schemes: 

2(2)  This Act does not apply in respect of,  

(a) consumer transactions regulated under the Securities Act;  

(b) financial services related to investment products or income securities; 

(c) financial products or services regulated under the Insurance Act, the Credit 

Unions and Caisses Populaires Act, 1994, the Loan and Trust Corporations Act 

or the Mortgage Brokerages, Lenders and Administrators Act, 2006; … 

 PTC has asserted that its Prepaid Cards are exempt because they are “financial 

products.” However, the CPA contains no such broad exemption. PTC contends that, because it is 

a trust company registered under the LTCA and the federal Trust and Loan Companies Act, its 

products fall within the exemption.87 

 As further discussed in the cross-appeal factum, this plainly misstates the law, and such 

an interpretation does not accord with the principle of construing exemptions narrowly. Section 

2(2)(c) of the CPA exempts those “products and services regulated under … the [LTCA].” Simply 

because a company is registered under the LTCA does not mean that all of its products or services 

are regulated under the LTCA. 

 The cards at issue were not regulated under any of statutes enumerated under section 

2(2), including the LTCA. In fact, until the federal government’s Prepaid Payment Products 

Regulations, SOR/2013-209, came into force (i.e., after the Class Period), no legislation other than 

the gift card provisions of the Regulation regulated prepaid cards in Ontario. This is not just a 

                                                 
86 The Plaintiff takes the position in the cross-appeal that the exemption also does not apply to GPRs. 
87 Reasons, ¶13(b), ABC, Tab 4, p 30; PTC’s statement of defence, ABC, Tab 8F, ¶¶81-82, pp 198-199; and PTC 

factum, ¶¶34-35. 
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technical distinction. The specific statutes named in section 2(2)(c) contained their own schemes 

for regulating specific financial services or products. The exemptions are tailored to avoid 

conflicting or duplicative regulation by the CPA of products that are adequately regulated under 

more specialized schemes.88 

 At the time that the CPA was enacted, the LTCA was a lengthy statute that regulated a 

variety of financial products and services. For example, the version of the statute in effect from 

2001 to 2004 contained detailed provisions regulating the granting of commercial loans and the 

operation of the corporation as a trustee. It also contained detailed provisions regulating how these 

corporations dealt with “deposits.”89 

 By 2010, the majority of the provisions of the LTCA had been repealed, and during the 

Class Period, the only regulated “products or services” that were even remotely related to the 

Prepaid Cards were “deposits.”90 However, PTC’s Prepaid Cards are not deposits, and PTC never 

treated them as such. 

 Every PTC cardholder agreement states that “Neither the Card nor the Balance is a 

deposit account, and the Balance on your Card is not insured by the Canada Deposit Insurance 

Corporation (CDIC) or any other federal or provincial agency.”91 Indeed, if the prepaid cards were 

deposit accounts within the application of the Act, PTC would be required to ascertain the identity 

of each cardholder as its beneficiary (for the purposes of accepting directions), hold their money 

in trust, and guarantee repayment.92 PTC’s practices of decrementing, seizing, or paying to third 

                                                 
88 Schnarr v Blue Mountain Resorts Limited, 2018 ONCA 313 at ¶¶34-35, PBOA, Tab 15. 
89 RSO 1990, c L.25 (June 29, 2001 - June 16, 2004), Parts IX-X. 
90 Ibid, s 1. In this regard, the LTCA defined “deposit” as “money received by [a registered corporation] that is 

repayable on demand or after notice or that is repayable upon the expiry of a fixed term.” It defined “depositor” as 

“a person who has a deposit in a corporation.” 
91 Reasons, ¶¶67 & 162, ABC, Tab 4, pp 39-41 & 58. 
92 Loan and Trust Corporations Act, RSO 1990, c L.25, ss 155 & 176(2). 
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parties, monies held in trust are inconsistent with the LTCA’s requirements. 

 The interpretive approach urged by PTC would broaden the section 2(2) exemptions 

contrary to the principle that such exemptions should be narrowly construed. In doing so, it would 

defeat the aims of the legislative scheme, both with respect to the cards at issue in this litigation, 

and mall gift cards or closed-loop gift cards issued by financial institutions.  

 The Motions Judge was correct in finding that SLPs were not exempt from the 

Regulation.  However, as further discussed in the cross-appeal factum, he did not need to find that 

SLPs were not “financial products.”  Even if they were, they were not regulated by the LTCA and 

were therefore not exempt pursuant to s. 2(2)(c) of the CPA. 

(v) The Motions Judge did not err in his treatment of amendments to the 

Regulation 

 On July 1, 2018, years after the end of the Class Period, amendments to the Regulation 

came into effect to provide that the restrictions do not apply to gift cards issued by certain financial 

institutions. The amendments also provide that the Regulation applies to gift cards even if they are 

not purchased as gifts, and to reloadable gift cards.93 

 As in the court below, PTC seizes on the new “financial institutions” definition (but 

disregards the other changes to the Regulation) in support of its submissions. PTC asserts that the 

new exclusion in the Regulation is somehow proof that the Regulation was never meant to apply 

to the cards at issue in this case.94 This is contrary to well-settled law.  A mere amendment of a 

regulation does not imply anything about the previous state of the law. It does not imply that the 

                                                 
93 Reasons, ¶125, ABC, Tab 4, p 53; and Regulation (as of July 1, 2018), supra note 2, ss 23 & 25.1(2)-(3). 
94 Read 2018 Affidavit, ¶¶114-117, ABC, Tab 9A, pp 258-259. 
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previous state of the law was different, nor does it imply that it was the same.95 

 PTC’s reliance on this Court’s decision in Demers in support of its submission is 

misplaced. In Demers, this Court expressly declined to read in meaning to an ambiguous provision 

from subsequent, clearer legislation.96  Contrary to PTC’s submission, the Court regarded the 

legislative change merely as highlighting an ambiguity that existed prior. Demers does not stand 

for the proposition that the Court should read in meaning from the amended provision into the 

previous provision. If anything, it stands for the opposite proposition. Furthermore, it is well-

settled that courts will not apply laws or amendments retroactively unless the legislature has clearly 

indicated its desire for the legislation to have retroactive effects, either expressly or by necessary 

implication.97 

 In 2014, after the Class Period, the Federal Government enacted its Prepaid Payment 

Products Regulation, SOR/2013-209 (the “Federal Regulation”). However, from the moment 

that Ontario’s Regulation came into force until the Federal Regulation came into force, there was 

no other legislation regulating the Prepaid Cards that are the subject of this case. 

 Ontario’s 2018 amendment must be read in the context of the Federal Regulation, 

which arguably displaced the need for Ontario to protect consumers of federally regulated cards. 

This is a fact specifically referenced as context for the government’s proposed changes, outlined 

in a consultation paper it published in advance of the amendments: 

Financial institutions, like banks, issue prepaid credit cards. In 2014, federal 

regulations came into force governing all federally-regulated financial 

institutions that issue prepaid credit cards. The regulations include important 

consumer protection measures like disclosure requirements; limits on fees and 

                                                 
95 PTC factum, ¶¶57-58, citing Legislation Act, supra note 60, s 56; and see Demers v Davidson (B.R) Mining & 

Development Ltd., 2012 ONCA 384 at ¶43, DBOA, Tab 6. 
96 Demers v Davidson (B.R) Mining & Development Ltd., ibid at ¶41. 
97 Tran v Canada (Public Safety and Emergency Preparedness), 2017 SCC 50 at ¶¶48-49, PBOA, Tab 16; and 

British Columbia v Imperial Tobacco Canada Ltd., 2005 SCC 49 at ¶¶69-71, PBOA, Tab 17. 
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a prohibition on the expiry of funds. … To clarify that O. Reg. 17/05 does not 

apply to prepaid credit cards issued by certain financial institutions, the 

ministry proposes a clear exemption in the regulation for these types of 

cards. Some of these cards are issued by these financial institutions that 

are subject to other regulations - for example, the federal government has 

rules for prepaid credit cards issued by federally regulated financial 

institutions. 98 

 The Motions Judge considered PTC’s submissions about the significance of the 

amendment,99 and determined that the amendments do not operate retroactively. He noted that 

both parties agreed that (1) this case is governed by the Regulation as it was during the Class 

Period, and (2) the Legislation Act, 2006 stipulates that amendments do not imply anything about 

the previous state of the law, nor do they imply that the previous state of the law was different.100 

 Finally, PTC urged the Motions Judge to consider statements made by (unnamed) 

government representatives online and in press releases regarding the Regulation’s scope, as 

evidence of legislative intent. Although courts acknowledge a “limited role” for Hansard evidence 

in resolving statutory ambiguities, courts must remain mindful of the limited reliability and weight 

of this evidence.101 The statements on which PTC relies are entitled to less weight: they do not 

resolve an ambiguity, and they are not Hansard and it is unclear who wrote them, whose intention 

they reflect and under whose authority they were published. On identical facts, the BC Supreme 

Court rejected this evidence from PTC,102 and it was reasonable for the Motions Judge in this case 

not to afford it any weight.103  

 Guided by the Regulation as it was during the Class Period, and observing the 

                                                 
98 “Proposal to Clarify the Gift Card Rules Under the Consumer Protection Act, 2002,” Exhibit “101” to the Read 

2018 Affidavit, Exhibit Book, Tab 2.2.101, Respondent’s Compendium, Tab 24, pp 170-171 [emphasis added]; and 

Reasons, ¶124, ABC, Tab 4, pp 51-52. 
99 Reasons, ¶¶126-129 & 217-222, ABC, Tab 4, pp 53 & 65-66. 
100 Reasons, ¶¶218-219, ABC, Tab 4, pp 65-66. 
101 Rizzo, supra note 54 at ¶35. 
102 Jiang v Peoples Trust Company, 2016 BCSC 368 at ¶¶74-76, DBOA, Tab 7, rev’d on other grounds 2017 BCCA 

119, DBOA, Tab 8. 
103 Reasons, ¶¶114-119, ABC, Tab 4, pp 49-50. 
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interpretive principles in the Legislation Act as he was required to do, the Motions Judge correctly 

declined to imply anything from the subsequent amendment. 

C. The Motions Judge did not reverse the onus of proof, and his award of aggregate 

damages is entitled to deference 

 Contrary to PTC’s submission, the Motions Judge did not reverse the onus of proof. 

Rather, he made findings of fact about the nature of the SLP cards, which were entirely reasonable 

on the record before him. 

 Section 24(1) of the Class Proceedings Act permits the court to assess and award 

aggregate damages where the following three conditions are met: (a) monetary relief is claimed on 

behalf of some or all class members; (b) no questions of fact or law other than those relating to the 

assessment of monetary relief remain to be determined in order to establish the amount of the 

defendant’s monetary liability; and (c) the aggregate or a part of the defendant’s liability to some 

or all class members can reasonably be determined without proof by individual class members. 

 This Court noted in Ramdath that “it is desirable to award aggregate damages where 

the criteria under section 24(1) are met in order to make the class action an effective instrument to 

provide access to justice.” The standard to meet in determining whether an aggregate assessment 

will be ordered is reasonableness.104 In determining if an aggregate award of damages is warranted, 

the Court must ensure that the plaintiff class and the defendant(s) are each treated fairly by 

considering three criteria: (1) whether the non-individualized evidence presented by the plaintiff 

is sufficiently reliable; (2) whether use of the evidence will result in unfairness or injustice to the 

defendant; and (3) whether the denial of an aggregate approach will result in a “wrong eluding an 

                                                 
104 Ramdath v George Brown College of Applied Arts and Technology, 2015 ONCA 921 at ¶76, PBOA, Tab 18. 
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effective remedy” and a denial of access to justice.105 

 The Motions Judge concluded that all three conditions under section 24(1) were met in 

this case: monetary relief is claimed on behalf of all class members (note that the class definition 

is limited to “consumers”), and once the Court had determined common issues 1-4, no questions 

of fact or law other than those relating to the assessment of monetary relief remained 

outstanding.106 PTC’s liability to class members can be, and has been, reasonably determined 

without proof by individual class members, satisfying section 24(1)(c). The assessment of damages 

was determined on the basis of data provided by PTC, and PTC offered no principled basis to 

depart from the expert quantification.107 

 PTC asserted in the Court below that the conditions in section 24(1)(c) could not be 

met, because (it claimed) it is unknown whether any particular cardholder used the card for non-

consumer purposes, and that this information cannot be determined otherwise than by individual 

proof. The Motions Judge found as fact, based on the record before him, that PTC’s cards were 

used for consumer purposes. This was reasonable.  The cards were marketed exclusively to 

consumers and for consumer purposes. Indeed, the SLPs at issue in this proceeding were marketed 

exclusively as “gifts,” which by their very nature are intended to be used for “personal” purposes. 

PTC itself describes its Vanilla MasterCard and Visa as having been “embraced by Canadian 

consumers.”108 

                                                 
105 Ibid, citing Healey v Lakeridge Health Corp., 2010 ONSC 725 at ¶284 [Healey], PBOA, Tab 19, aff’d 2011 

ONCA 55, and Markson v MBNA Canada Bank, 2007 ONCA 334 at ¶42, PBOA, Tab 20, leave to appeal ref’d 

[2007] SCCA No 346. 
106 Reasons, ¶297, ABC, Tab 4, pp 77-78. 
107 Reasons, ¶¶91, 95, & 308-309, ABC, Tab 4, pp 45, 46 & 79. 
108 Printout from Peoples Trust’s website entitled “Gifting,” Exhibit “N” to the Bernstein Affidavit, Exhibit Book, 

Tab 1.2.N, Respondent’s Compendium, Tab 25, p 173; and Reasons, ¶¶31-32, 35, 64, 68, 70, 232-236 & 239, ABC, 

Tab 4, pp 35, 38-39, 41 & 67-68. 
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 PTC offered no evidentiary basis to assume that any, let alone any significant number 

of, SLP cardholders used their gifts for business purposes.109 The sole evidence that it proffered of 

non-consumer use of SLP’s during the Class Period were two assertions by Peter Read in defence 

to the summary judgment motion that “employers can use prepaid network cards to pay in advance 

for employee travel or other expenses” and that a “business-funded card is one that has funds 

owned by the business loaded to the card, which card is then used by the funding business for 

promotional or incentive purposes.”110  However, there was no evidence that any of the SLPs at 

issue in this case were actually used for those purposes during the Class Period.  

 As the Motions Judge noted, it is well established that on a motion for summary 

judgment, each party must put its “best foot forward” with respect to evidence. The Motions Judge 

was entitled to assume that the parties had advanced their best case and adduced their most 

favourable evidence.111 On this point, the Motions Judge reasonably concluded as follows: 

Peoples Trust’s argument that the Class Members that purchased SLP cards are 

not consumers ignores the uncontradicted evidence and the sworn evidence of 

People Trust’s witnesses. And, it ignores its own damages evidence about the 

quantification of damages. … Peoples Trust has failed to lead any cogent 

evidence of material non-consumer uses for its SLP cards. This was a live issue 

from the outset of this case, and, if Peoples Trust had any such evidence, the 

court is entitled to assume that it would have led it. … There is no evidence nor 

any basis to infer that there is anything other than de minimis non-consumer use 

of the People Trust’s SLP cards.112 

 This was not a reversal of the onus. PTC’s unsubstantiated proposition of hypothetical 

non-consumer use was inadequate to overcome the volumes of evidence indicating that these were 

consumer cards, marketed to and purchased by consumers, for consumer purposes. On PTC’s own 

                                                 
109 Reasons, ¶236, ABC, Tab 4, pp 67-68. 
110 Read 2018 Affidavit, ¶¶41(f) & 45, ABC, Tab 9A, pp 240-241 [emphasis added]. 
111 Reasons, ¶236, ABC, Tab 4, pp 67-68; and see: Rules of Civil Procedure, RRO 1990, Reg 194, r 20.02(2); 

Byfield v Toronto-Dominion Bank, 2012 ONCA 49 at ¶10, PBOA, Tab 21; and Gold Leaf Products Ltd. v Pioneer 

Flower Farms Ltd., 2015 ONCA 365 at ¶14, PBOA, Tab 22. 
112 Reasons, ¶¶234, 236, & 238, ABC, Tab 4, pp 67-68. 

271

https://www.ontario.ca/laws/regulation/900194
http://canlii.ca/t/fps36
http://canlii.ca/t/gj3ch


27 

 

motion for summary judgment, it had over 19 months from the date of its notice of motion to the 

date of the hearing to lead a shred of evidence on actual non-consumer use. On the basis of the 

evidence before him, the Motions Judge was entitled to draw inferences of fact, which he did. His 

inferences were reasonable.  

D. The punitive damages award and its quantum are rational and entitled to deference 

 There are only two grounds for appellate interference with a trial court’s assessment of 

punitive damages: “(1) if there is an error of law; or (2) if the amount is not rationally connected 

to the purposes for which the damages are awarded, namely prevention, deterrence (both specific 

and general), and denunciation.”113 

 The Supreme Court of Canada considered punitive damage awards under consumer 

protection legislation in Richard and Marcotte. In Marcotte, the Court instructed that “The 

[Quebec] CPA is a statute of public order whose obligations and objectives will inform any order 

of punitive damages stemming from a breach of the Act.”114 In Richard, the Court noted that the 

purpose of that statute “is to prevent conduct on the part of merchants and manufacturers in which 

they display ignorance, carelessness or serious negligence with respect to consumers’ rights and 

to the obligations they have to consumers.”115 

 The Court adopted Professor Roy’s observation that when merchants engage in 

prohibited practices, individual consumer losses “often involve trifling amounts.” Accordingly, 

consumers are disinclined to sue, ensuring “a significant source of profit for merchants. If an award 

of exemplary damages is unavailable, therefore, merchants will, given that the risk of being sued 

                                                 
113 Cinar Corporation v Robinson, 2013 SCC 73 at ¶134, PBOA, Tab 23; Bank of Montreal v Marcotte, 2014 SCC 

55 at ¶98 [Marcotte], DBOA, Tab 11; and Whiten, supra note 53 at ¶¶43 & 74, PBOA, Tab 3. 
114 Marcotte, ibid at ¶108. 
115 Richard, supra note 55 at ¶¶176-177, DBOA, Tab 10. 
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is minimal, keep a large share of the profits derived from their fraudulent conduct.”116 

 Although Richard and Marcotte concerned claims under Quebec’s Consumer 

Protection Act, the same considerations are equally applicable to Ontario consumers. Moreover, 

like Quebec’s legislation, which provides that consumers “may also claim punitive damages” and 

that punitive damages must serve a preventive function,117 sections 18(11) and 100(3) of Ontario’s 

CPA grant courts discretion to award exemplary or punitive damages in addition to other remedies 

under the CPA. Section 100(3) provides the court discretion to “order exemplary or punitive 

damages or such other relief as the court considers proper.” If anything, Ontario’s legislation 

provides more discretion for judges to award punitive damages than Quebec’s legislation. 

 The Motions Judge’s factual finding that PTC intentionally flouted the Regulation was 

reasonable on the record before him. Contrary to PTC’s claim at paragraph 87 of its factum, that 

there was “no evidence [that] proved or even suggested that Peoples knew or could have known 

the Regulation applied to either the [GPRs] or the [SLPs],” there was plenty of evidence for the 

Motions Judge to make the finding he did. For example: 

(a) PTC rebranded its products after the Regulation was amended, such that its “Vanilla 

MasterCard Gift Card” became a “Vanilla MasterCard Prepaid Card,” and began 

calling its “Gift Card Cardholder Agreement” a “Prepaid MasterCard Cardholder 

Agreement”;118  

(b) At all material times, PTC’s website, marketing materials, annual reports, and even 

its employees appear to have known that these cards were “gift cards” both within 

the meaning of the CPA, and ordinary parlance;119 

                                                 
116 P. Roy, Les dommages exemplaires en droit québécois:  instrument de revalorisation de la responsabilité civile, 

doctoral thesis (1995) at p 476, adopted in Richard, supra note 55 at ¶97 [emphasis added by the SCC]. 
117 Richard, ibid at ¶155. 
118 See supra notes 12 & 28 and ¶10. 
119 See supra notes 30-35, and surrounding text. 
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(c) PTC acknowledged that its mall cards – which are indistinguishable from the SLPs 

at issue in this case for the purpose of applying the statutory “gift card” definition 

– were subject to the Regulation. And still it sought to avoid the Regulation;120 and 

(d) Publications from both PTC and the Canadian Prepaid Providers Organization (an 

industry group of which PTC is a founding member) classify the cards at issue as 

consumer-funded open loop cards.121  

 The Motions Judge considered PTC’s conduct before, during and after the violations, 

and determined that it was proper to award punitive damages.122 In reaching this conclusion, the 

Motions Judge noted that PTC “vigorously marketed its SLP as a consumer good and gift card,” 

but just as vigorously denied that its cards were subject to regulation under the CPA (or at all).123 

He found this to be “an intentional violation,” which was “serious…and went to the heart of the 

Legislature’s public purpose in providing protections to purchasers and recipients of open loop gift 

cards,” and which “display[ed] ignorance, carelessness, or serious negligence assessed in light of 

[PTC’s] conduct both before and after the violation.”124  

 Even if Richard and Marcotte do not apply to Ontario’s CPA (which it is submitted 

they do), a holistic reading of the Motions Judge’s reasons supports an award of punitive damages 

under the common law test.125 This is not a case where the seller has realized that an error has been 

made and “trie[d] diligently to solve the problems caused to the consumer.”126 PTC brazenly 

                                                 
120 See supra note 85. 
121 Peoples Trust’s “Cheque-ing Out: Prepaid’s move to help Canadian businesses break the habit,” Exhibit “NN” to 

the Bernstein Affidavit, Exhibit Book, Tab 1.2.NN, Respondent’s Compendium, Tab 27, p 195 [Among the "17 

active open-loop segments in the Canadian market,” the publication lists the following cards as “Consumer-

Funded”: “General purpose reloadable,” “Mall gift cards (RAN),” “Open loop gift,” and “Single-load general 

purpose”]; and CPPO webpage entitled “Types of Open Loop Prepaid Card,” Exhibit “HH” to the Bernstein 

Affidavit, Exhibit Book, Tab 1.2.HH, Respondent’s Compendium, Tab 28, pp 196 & 198 [“Types of Open Loop 

Prepaid Cards… General Purpose Reloadable (GPR) Card[:] GPR cards are purchased by a consumer for his/her 

personal use to pay for purchases, pay bills and/or access cash at ATMs… They are accepted everywhere the card 

network is accepted…. Open Loop Gift Card[:] A single-use prepaid card that is purchased by a gift giver to give to 

a gift recipient… They are accepted everywhere the card network is accepted…”]. 
122 Reasons, ¶¶318-323, ABC, Tab 4, p 82. 
123 Reasons, ¶¶320 & 323, ABC, Tab 4, p 82 
124 Reasons, ¶¶320 & 323, ABC, Tab 4, p 82. 
125 Whiten, supra note 53 at ¶¶36 & 94, PBOA, Tab 3. 
126 Richard, supra note 55 at ¶178, DBOA, Tab 10. 
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ignored the Regulation. It sought to defeat the objectives of the CPA and the Regulation. This was 

high-handed, and the record supports the inference that it was deliberate. 

 PTC’s disregard for the plain meaning and spirit of the scheme departed markedly from 

ordinary standards of decent behaviour, and it is clear from the Motions Judge’s reasons that PTC 

offended the court’s sense of decency. The Motions Judge found that punitive damages would 

serve the purpose of discouraging such violations.127 That is, as in Whiten, “The award answered 

a perceived need for retribution, denunciation and deterrence.”128 

 The Motions Judge considered the relevant factors and case law, and exercised his 

discretion to award punitive damages in a rational way. The quantum, roughly 10% of the 

compensatory damages, is not unreasonable for the purposes of deterrence and denunciation. 

PART IV - ORDER REQUESTED 

 The plaintiff requests that PTC’s appeal be dismissed, and that the plaintiff be awarded 

costs of the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17th day of September, 2019. 

 

    

 Louis Sokolov 

 

Lawyers for the Plaintiff 

 Nadine Blum 

 

 

 

  

                                                 
127 Reasons, ¶322, ABC, Tab 4, p 82. 
128 Whiten, supra note 53 at ¶103, PBOA, Tab 3. 
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SCHEDULE “B”: TEXT OF STATUTES & REGULATIONS 

 

Consumer Protection Act, 2002, SO 2002, c 30, Sch A  

Interpretation 

1. In this Act, 

“consumer” means an individual acting for personal, family or household purposes and does 

not include a person who is acting for business purposes; (“consommateur”) 

“consumer agreement” means an agreement between a supplier and a consumer in which the 

supplier agrees to supply goods or services for payment; (“convention de 

consommation”)129 

“consumer transaction” means any act or instance of conducting business or other dealings 

with a consumer, including a consumer agreement; (“opération de consommation”)… 

“future performance agreement” means a consumer agreement in respect of which delivery, 

performance or payment in full is not made when the parties enter the agreement; 

(“convention à exécution différée”)… 

“representation” means a representation, claim, statement, offer, request or proposal that is or 

purports to be, 

(a) made respecting or with a view to the supplying of goods or services to consumers, or 

(b) made for the purpose of receiving payment for goods or services supplied or purporting to 

be supplied to consumers; (“assertion”) 

“services” means anything other than goods, including any service, right, entitlement or 

benefit; (“services”) 

“supplier” means a person who is in the business of selling, leasing or trading in goods or 

services or is otherwise in the business of supplying goods or services, and includes an 

agent of the supplier and a person who holds themself out to be a supplier or an agent of the 

supplier; (“fournisseur”)… 

Application 

2. (1) Subject to this section, this Act applies in respect of all consumer transactions if the 

consumer or the person engaging in the transaction with the consumer is located in Ontario when 

the transaction takes place. 

                                                 
129 Current version: “consumer agreement” means an agreement between a supplier and a consumer in which, (a) the 

supplier agrees to supply goods or services for payment, or (b) the supplier agrees to provide rewards points to the 

consumer, on the supplier’s own behalf or on behalf of another supplier, when the consumer purchases goods or 

services or otherwise acts in a manner specified in the agreement; (“convention de consommation”)… 
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Exceptions 

(2) This Act does not apply in respect of, 

(a) consumer transactions regulated under the Securities Act; 

(b) financial services related to investment products or income securities; 

(c) financial products or services regulated under the Insurance Act, the Credit Unions and 

Caisses Populaires Act, 1994, the Loan and Trust Corporations Act or the Mortgage 

Brokerages, Lenders and Administrators Act, 2006; 

(d) consumer transactions regulated under the Commodity Futures Act; 

(e) prescribed professional services that are regulated under a statute of Ontario; 

(f) consumer transactions for the purchase, sale or lease of real property, except transactions 

with respect to time share agreements as defined in section 20; and 

(g) consumer transactions regulated under the Residential Tenancies Act, 2006. … 

Anti-avoidance 

3. In determining whether this Act applies to an entity or transaction, a court or other tribunal 

shall consider the real substance of the entity or transaction and in so doing may disregard the 

outward form.  

Consumer agreements 

4. A consumer agreement that meets the criteria of more than one type of agreement to which 

this Act applies shall comply with the provisions of this Act and of the regulations that apply to 

each type of agreement for which it meets the criteria, except where the application of the 

provisions is excluded by the regulations.  

Disclosure of information 

5. (1) If a supplier is required to disclose information under this Act, the disclosure must be clear, 

comprehensible and prominent.  

Delivery of information 

(2) If a supplier is required to deliver information to a consumer under this Act, the information 

must, in addition to satisfying the requirements in subsection (1), be delivered in a form in which 

it can be retained by the consumer. … 

Ambiguities to benefit consumer 

11. Any ambiguity that allows for more than one reasonable interpretation of a consumer 

agreement provided by the supplier to the consumer or of any information that must be disclosed 

under this Act shall be interpreted to the benefit of the consumer. … 
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False, misleading or deceptive representation 

14. (1) It is an unfair practice for a person to make a false, misleading or deceptive 

representation. 

Examples of false, misleading or deceptive representations 

(2) Without limiting the generality of what constitutes a false, misleading or deceptive 

representation, the following are included as false, misleading or deceptive representations: 

1. A representation that the goods or services have sponsorship, approval, performance 

characteristics, accessories, uses, ingredients, benefits or qualities they do not have. 

2. A representation that the person who is to supply the goods or services has sponsorship, 

approval, status, affiliation or connection the person does not have. 

3. A representation that the goods or services are of a particular standard, quality, grade, style 

or model, if they are not. 

4. A representation that the goods are new, or unused, if they are not or are reconditioned or 

reclaimed, but the reasonable use of goods to enable the person to service, prepare, test 

and deliver the goods does not result in the goods being deemed to be used for the 

purposes of this paragraph. 

5. A representation that the goods have been used to an extent that is materially different 

from the fact. 

6. A representation that the goods or services are available for a reason that does not exist. 

7. A representation that the goods or services have been supplied in accordance with a 

previous representation, if they have not. 

8. A representation that the goods or services or any part of them are available or can be 

delivered or performed when the person making the representation knows or ought to 

know they are not available or cannot be delivered or performed. 

9. A representation that the goods or services or any part of them will be available or can be 

delivered or performed by a specified time when the person making the representation 

knows or ought to know they will not be available or cannot be delivered or performed by 

the specified time. 

10. A representation that a service, part, replacement or repair is needed or advisable, if it is 

not. 

11. A representation that a specific price advantage exists, if it does not. 

12. A representation that misrepresents the authority of a salesperson, representative, 

employee or agent to negotiate the final terms of the agreement. 

13. A representation that the transaction involves or does not involve rights, remedies or 

obligations if the representation is false, misleading or deceptive. 

14. A representation using exaggeration, innuendo or ambiguity as to a material fact or 

failing to state a material fact if such use or failure deceives or tends to deceive. 
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15. A representation that misrepresents the purpose or intent of any solicitation of or any 

communication with a consumer. 

16. A representation that misrepresents the purpose of any charge or proposed charge. 

17. A representation that misrepresents or exaggerates the benefits that are likely to flow to a 

consumer if the consumer helps a person obtain new or potential customers.  

Unconscionable representation 

15. (1) It is an unfair practice to make an unconscionable representation.  

Same 

(2) Without limiting the generality of what may be taken into account in determining whether a 

representation is unconscionable, there may be taken into account that the person making the 

representation or the person’s employer or principal knows or ought to know, 

(a) that the consumer is not reasonably able to protect his or her interests because of 

disability, ignorance, illiteracy, inability to understand the language of an agreement or 

similar factors; 

(b) that the price grossly exceeds the price at which similar goods or services are readily 

available to like consumers; 

(c) that the consumer is unable to receive a substantial benefit from the subject-matter of the 

representation; 

(d) that there is no reasonable probability of payment of the obligation in full by the 

consumer; 

(e) that the consumer transaction is excessively one-sided in favour of someone other than 

the consumer; 

(f) that the terms of the consumer transaction are so adverse to the consumer as to be 

inequitable; 

(g) that a statement of opinion is misleading and the consumer is likely to rely on it to his or 

her detriment; or 

(h) that the consumer is being subjected to undue pressure to enter into a consumer 

transaction. … 

Unfair practices prohibited 

17. (1) No person shall engage in an unfair practice.  

One act deemed practice 

(2) A person who performs one act referred to in section 14, 15 or 16 shall be deemed to be 

engaging in an unfair practice.  
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Advertising excepted 

(3) It is not an unfair practice for a person, on behalf of another person, to print, publish, 

distribute, broadcast or telecast a representation that the person accepted in good faith for 

printing, publishing, distributing, broadcasting or telecasting in the ordinary course of business.  

Rescinding agreement 

18. (1) Any agreement, whether written, oral or implied, entered into by a consumer after or 

while a person has engaged in an unfair practice may be rescinded by the consumer and the 

consumer is entitled to any remedy that is available in law, including damages.  

Remedy if rescission not possible 

(2) A consumer is entitled to recover the amount by which the consumer’s payment under the 

agreement exceeds the value that the goods or services have to the consumer or to recover 

damages, or both, if rescission of the agreement under subsection (1) is not possible, 

(a) because the return or restitution of the goods or services is no longer possible; or 

(b) because rescission would deprive a third party of a right in the subject-matter of the 

agreement that the third party has acquired in good faith and for value.  

Notice 

(3) A consumer must give notice within one year after entering into the agreement if, 

(a) the consumer seeks to rescind an agreement under subsection (1); or 

(b) the consumer seeks recovery under subsection (2), if rescission is not possible. … 

Exemplary damages 

(11) A court may award exemplary or punitive damages in addition to any other remedy in an 

action commenced under this section.  

Liability 

(12) Each person who engaged in an unfair practice is liable jointly and severally with the person 

who entered into the agreement with the consumer for any amount to which the consumer is 

entitled under this section. …  

Waiver of notice 

(15) If a consumer is required to give notice under this Part in order to obtain a remedy, a court 

may disregard the requirement to give the notice or any requirement relating to the notice if it is 

in the interest of justice to do so. … 
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PROCEDURES FOR CONSUMER REMEDIES 

Application 

91. This Part does not apply to remedies claimed in respect to unfair practices under Part III.  

Form of consumer notice 

92. (1) If this Act requires a consumer to give notice to a supplier to request a remedy, the 

consumer may do so by giving notice in accordance with this section.  

Same 

(2) The notice may be expressed in any way, as long as it indicates the intention of the consumer 

to seek the remedy being requested and complies with any requirements that may be prescribed. 

… 

Consumer agreements not binding 

93. (1) A consumer agreement is not binding on the consumer unless the agreement is made in 

accordance with this Act and the regulations.  

Court may order consumer bound 

(2) Despite subsection (1), a court may order that a consumer is bound by all or a portion or 

portions of a consumer agreement, even if the agreement has not been made in accordance with 

this Act or the regulations, if the court determines that it would be inequitable in the 

circumstances for the consumer not to be bound. … 

… 

Illegal charges and payments 

98. (1) If a supplier has charged a fee or an amount in contravention of this Act or received a 

payment in contravention of this Act, the consumer who paid the charge or made the payment 

may demand a refund by giving notice in accordance with section 92 within one year after 

paying the charge or making the payment.  

Supplier to provide refund 

(2) A supplier who receives a notice demanding a refund under subsection (1) shall provide the 

refund within the prescribed period of time.  

Right of action 

(3) The consumer may commence an action in accordance with section 100 to recover, 
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(a) the payment of a fee or an amount that was charged by the supplier in contravention of 

this Act; or 

(b) a payment that was received by the supplier in contravention of this Act.  

Non-supplier 

(4) This section and section 92 apply, with the necessary modifications, to a person who is not a 

supplier, if the person has received a payment in contravention of section 12. … 

Action in Superior Court of Justice 

100. (1) If a consumer has a right to commence an action under this Act, the consumer may 

commence the action in the Superior Court of Justice.  

Judgment 

(2) If a consumer is successful in an action, unless in the circumstances it would be inequitable to 

do so, the court shall order that the consumer recover, 

(a) the full payment to which he or she is entitled under this Act; and 

(b) all goods delivered under a trade-in arrangement or an amount equal to the trade-in 

allowance.  

Same 

(3) In addition to an order under subsection (2), the court may order exemplary or punitive 

damages or such other relief as the court considers proper.  

Waiver of notice 

101. If a consumer is required to give notice under this Act in order to obtain a remedy, a court 

may disregard the requirement to give the notice or any requirement relating to the notice if it is 

in the interest of justice to do so. … 

 

Ontario Regulation 17/05, under the Consumer Protection Act 

(July 1, 2009 – March 9, 2014) (as of July 1, 2018) 

Future Performance Agreements 

Definitions 

23. In the Act and this Part, 

“gift card” means a voucher in any 

form, including an electronic 

credit or written certificate, that 

Definitions 

23. In the Act and this Part, 

“gift card” means a voucher in any form, including 

an electronic credit or written certificate, that is 

issued by a supplier under a gift card agreement 
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is issued by a supplier under a 

gift card agreement and that the 

holder is entitled to apply 

towards purchasing goods or 

services covered by the voucher; 

(“carte cadeau”) 

“gift card agreement” means a 

future performance agreement 

under which the supplier issues a 

gift card to the consumer and in 

respect of which the consumer 

makes payment in full when 

entering into the agreement; 

(“convention de carte cadeau”) 

“open loop gift card agreement” 

means a gift card agreement that 

entitles the holder of a gift card 

to apply it towards purchasing 

goods or services from multiple 

unaffiliated sellers. (“convention 

de carte-cadeau universelle”) … 

and that the holder is entitled to apply towards 

purchasing goods or services covered by the 

voucher; (“carte-cadeau”) 

“gift card agreement” means a future performance 

agreement under which the supplier issues a gift 

card to the consumer and under which, 

(a) if the card is not reloadable, the consumer 

makes payment in full when entering into the 

agreement, or 

(b) if the card is reloadable, the consumer makes 

payment in an amount equal to the initial value 

of the card when entering into the agreement; 

(“convention de carte-cadeau”) 

“open loop gift card agreement” means a gift card 

agreement that entitles the holder of a gift card to 

apply it towards purchasing goods or services 

from multiple unaffiliated sellers. (“convention 

de carte-cadeau universelle”)  

“reloadable gift card” means a gift card to which 

the holder can add value after the initial purchase 

of the card. (“carte-cadeau rechargeable”) 

Gift Card Agreements 

Application of sections 

25.1 Sections 25.2 to 25.5 apply to 

every gift card agreement entered into 

on or after the day this section comes 

into force and to every gift card 

issued under that agreement, but do 

not apply to, 

(a) a gift card that a supplier 

issues for a charitable 

purpose; or 

(b) a gift card that covers only 

one specific good or service; 

or 

(c) the gift card agreement under 

which a gift card described in 

clause (a) or (b) is issued.  

 

Application of sections 

25.1 (1) Sections 25.2 to 25.5 apply to every gift card 

agreement entered into on or after the day this section 

comes into force and to every gift card issued under 

that agreement, but do not apply to, 

(a) a gift card that a supplier issues for a charitable 

purpose; 

(b) a gift card that covers only one specific good 

or service; 

(c) a gift card issued by a financial institution; or 

(d) the gift card agreement under which a gift card 

described in clause (a), (b) or (c) is issued.  

(2) In subsection (1), 

“financial institution” means, 
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(a) a bank, authorized foreign bank or federal 

credit union as defined in section 2 of the Bank 

Act (Canada), 

(b) a credit union or a league as defined in section 

1 of the Credit Unions and Caisses Populaires 

Act, 1994, or 

(c) a trust corporation or loan corporation 

registered under the Loan and Trust 

Corporations Act.  

(3) For greater certainty, subject to subsection (1), 

sections 25.2 to 25.5 apply to a gift card agreement 

and a gift card issued under it if the holder of the card 

purchased it for themselves or received it from 

another person. 

No expiry dates 

25.3 (1) No supplier shall enter into a gift card agreement that has an expiry date on the future 

performance of the agreement.  

(2) A gift card agreement with an expiry date on its future performance shall be effective as if 

it had no expiry date if the agreement is otherwise valid.  

Limit on fees 

25.4 (1) No supplier under a gift card 

agreement that is not an open loop 

gift card agreement shall, 

(a) issue a gift card for less than 

the value of the payment 

made by the consumer for 

entering into the agreement or 

hold out that the supplier can 

provide such a gift card; or 

(b) charge a fee to the holder of a 

gift card for anything in 

relation to the card, other than 

a fee for replacing a lost or 

stolen gift card or a fee to 

customize a gift card.  

 

Limit on fees 

25.4 (1) No supplier under a gift card agreement that 

is not an open loop gift card agreement shall, 

(a) issue a gift card for less than the value of the 

payment made by the consumer when entering 

into the agreement or hold out that the supplier 

can provide such a gift card; 

(a.1) add value to a reloadable gift card if the 

value added is less than the value of the 

payment made by the holder of the card to 

reload the card; or 

(b) charge a fee to the holder of a gift card for 

anything in relation to the card, other than a 

fee for replacing a lost or stolen gift card or a 

fee to customize a gift card.  

 

(2) No supplier under an open loop 

gift card agreement shall, 

(2) No supplier under an open loop gift card 

agreement shall, 
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(a) issue a gift card for less than 

the value of the payment 

made by the consumer for 

entering into the agreement 

less $1.50 or hold out that the 

supplier can provide such a 

gift card; or 

(b) charge a fee to the holder of a 

gift card for anything in 

relation to the card, other than 

a fee for replacing a lost or 

stolen gift card, a fee to 

customize a gift card or a 

dormancy fee in accordance 

with subsection (2.1). 

(a) issue a gift card for less than the value of the 

payment made by the consumer when entering 

into the agreement less $1.50 or hold out that 

the supplier can provide such a gift card; 

(a.1) add value to a reloadable gift card if the 

value added is less than the value of the 

payment made by the holder of the card to 

reload the card; or 

(b) charge a fee to the holder of a gift card for 

anything in relation to the card, other than a 

fee for replacing a lost or stolen gift card, a fee 

to customize a gift card or a dormancy fee in 

accordance with subsection (2.1).  
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(2.1) The supplier under an open loop gift card agreement may charge a dormancy fee to the 

holder of the gift card if, 

(a) the fee is charged no earlier than, 

(i) 15 months after the end of the month that the consumer entered into the 

agreement, if the holder does not request the supplier for an extension in that 

15th month, or 

(ii) 18 months after the end of the month that the consumer entered into the 

agreement, if the holder requests the supplier for an extension in the 15th 

month after the end of the month that the consumer entered into the 

agreement; 

(b) the fee does not exceed $2.50 per month; 

(c) the card has a notice on the front of the card in 10 point font indicating that there is fee 

information on the back of the card; 

(d) the card has a notice on the back of the card setting out, clearly and prominently, the 

information mentioned in clauses (a) and (b); and 

(e) the supplier discloses the information mentioned in clauses (a) and (b) to the consumer 

at the time that the consumer enters into the agreement.  

(3) If a supplier or a seller has charged a fee or an amount in contravention of subsection (2), 

the consumer or the holder of a gift card who paid the fee or the amount may demand a refund 

by giving notice to the supplier in accordance with section 92 of the Act within one year after 

making the payment.  

(4) A supplier who receives a notice demanding a refund under subsection (3) shall provide 

the refund within 15 days of receiving the notice. 

Requirements for agreements 

25.5 For the purpose of section 22 of the Act, a future performance agreement that is a gift 

card agreement shall set out the following information: 

1. The fees that the supplier may charge under clause 25.4 (2) (b). 

2. All restrictions, limitations and conditions that the supplier imposes on the use of the 

gift card.  
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Class Proceedings Act, 1992, SO 1992, c 6, ss 24-27 

Aggregate assessment of monetary relief 

24 (1) The court may determine the aggregate or a part of a defendant’s liability to class 

members and give judgment accordingly where, 

(a) monetary relief is claimed on behalf of some or all class members; 

(b) no questions of fact or law other than those relating to the assessment of monetary relief 

remain to be determined in order to establish the amount of the defendant’s monetary 

liability; and 

(c) the aggregate or a part of the defendant’s liability to some or all class members can 

reasonably be determined without proof by individual class members.  

Average or proportional application 

(2) The court may order that all or a part of an award under subsection (1) be applied so that 

some or all individual class members share in the award on an average or proportional basis.  

Idem 

(3) In deciding whether to make an order under subsection (2), the court shall consider whether it 

would be impractical or inefficient to identify the class members entitled to share in the award or 

to determine the exact shares that should be allocated to individual class members.  

Court to determine whether individual claims need to be made 

(4) When the court orders that all or a part of an award under subsection (1) be divided among 

individual class members, the court shall determine whether individual claims need to be made 

to give effect to the order.  

Procedures for determining claims 

(5) Where the court determines under subsection (4) that individual claims need to be made, the 

court shall specify procedures for determining the claims. 

Idem 

(6) In specifying procedures under subsection (5), the court shall minimize the burden on class 

members and, for the purpose, the court may authorize, 

(a) the use of standardized proof of claim forms; 

(b) the receipt of affidavit or other documentary evidence; and 

(c) the auditing of claims on a sampling or other basis.  
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Time limits for making claims 

(7) When specifying procedures under subsection (5), the court shall set a reasonable time within 

which individual class members may make claims under this section.   

Idem 

(8) A class member who fails to make a claim within the time set under subsection (7) may not 

later make a claim under this section except with leave of the court.   

Extension of time 

(9) The court may give leave under subsection (8) if it is satisfied that, 

(a) there are apparent grounds for relief; 

(b) the delay was not caused by any fault of the person seeking the relief; and 

(c) the defendant would not suffer substantial prejudice if leave were given.  

Court may amend subs. (1) judgment 

(10) The court may amend a judgment given under subsection (1) to give effect to a claim made 

with leave under subsection (8) if the court considers it appropriate to do so.  

Individual issues 

25 (1) When the court determines common issues in favour of a class and considers that the 

participation of individual class members is required to determine individual issues, other than 

those that may be determined under section 24, the court may, 

(a) determine the issues in further hearings presided over by the judge who determined the 

common issues or by another judge of the court; 

(b) appoint one or more persons to conduct a reference under the rules of court and report 

back to the court; and 

(c) with the consent of the parties, direct that the issues be determined in any other manner.  

Directions as to procedure 

(2) The court shall give any necessary directions relating to the procedures to be followed in 

conducting hearings, inquiries and determinations under subsection (1), including directions for 

the purpose of achieving procedural conformity.  

Idem 

(3) In giving directions under subsection (2), the court shall choose the least expensive and most 

expeditious method of determining the issues that is consistent with justice to class members and 

the parties and, in so doing, the court may, 
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(a) dispense with any procedural step that it considers unnecessary; and 

(b) authorize any special procedural steps, including steps relating to discovery, and any 

special rules, including rules relating to admission of evidence and means of proof, that it 

considers appropriate.  

Time limits for making claims 

(4) The court shall set a reasonable time within which individual class members may make 

claims under this section.  

Idem 

(5) A class member who fails to make a claim within the time set under subsection (4) may not 

later make a claim under this section except with leave of the court.  

Extension of time 

(6) Subsection 24 (9) applies with necessary modifications to a decision whether to give leave 

under subsection (5). 

Determination under cl. (1) (c) deemed court order 

(7) A determination under clause (1) (c) is deemed to be an order of the court.  

Judgment distribution 

26 (1) The court may direct any means of distribution of amounts awarded under section 24 or 

25 that it considers appropriate.  

Idem 

(2) In giving directions under subsection (1), the court may order that, 

(a) the defendant distribute directly to class members the amount of monetary relief to which 

each class member is entitled by any means authorized by the court, including abatement 

and credit; 

(b) the defendant pay into court or some other appropriate depository the total amount of the 

defendant’s liability to the class until further order of the court; and 

(c) any person other than the defendant distribute directly to class members the amount of 

monetary relief to which each member is entitled by any means authorized by the court.  

Idem 

(3) In deciding whether to make an order under clause (2) (a), the court shall consider whether 

distribution by the defendant is the most practical way of distributing the award for any reason, 
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including the fact that the amount of monetary relief to which each class member is entitled can 

be determined from the records of the defendant.  

Idem 

(4) The court may order that all or a part of an award under section 24 that has not been 

distributed within a time set by the court be applied in any manner that may reasonably be 

expected to benefit class members, even though the order does not provide for monetary relief to 

individual class members, if the court is satisfied that a reasonable number of class members who 

would not otherwise receive monetary relief would benefit from the order.  

Idem 

(5) The court may make an order under subsection (4) whether or not all class members can be 

identified or all of their shares can be exactly determined.  

Idem 

(6) The court may make an order under subsection (4) even if the order would benefit, 

(a) persons who are not class members; or 

(b) persons who may otherwise receive monetary relief as a result of the class proceeding.  

Supervisory role of the court 

(7) The court shall supervise the execution of judgments and the distribution of awards under 

section 24 or 25 and may stay the whole or any part of an execution or distribution for a 

reasonable period on such terms as it considers appropriate.  

Payment of awards 

(8) The court may order that an award made under section 24 or 25 be paid, 

(a) in a lump sum, forthwith or within a time set by the court; or 

(b) in instalments, on such terms as the court considers appropriate.  

Costs of distribution 

(9) The court may order that the costs of distribution of an award under section 24 or 25, 

including the costs of notice associated with the distribution and the fees payable to a person 

administering the distribution, be paid out of the proceeds of the judgment or may make such 

other order as it considers appropriate.  
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Return of unclaimed amounts 

(10) Any part of an award for division among individual class members that remains unclaimed 

or otherwise undistributed after a time set by the court shall be returned to the party against 

whom the award was made, without further order of the court.  

Judgment on common issues 

27 (1) A judgment on common issues of a class or subclass shall, 

(a) set out the common issues; 

(b) name or describe the class or subclass members; 

(c) state the nature of the claims or defences asserted on behalf of the class or subclass; and 

(d) specify the relief granted.  

Effect of judgment on common issues 

(2) A judgment on common issues of a class or subclass does not bind, 

(a) a person who has opted out of the class proceeding; or 

(b) a party to the class proceeding in any subsequent proceeding between the party and a 

person mentioned in clause (a).  

Idem 

(3) A judgment on common issues of a class or subclass binds every class member who has not 

opted out of the class proceeding, but only to the extent that the judgment determines common 

issues that, 

(a) are set out in the certification order; 

(b) relate to claims or defences described in the certification order; and 

(c) relate to relief sought by or from the class or subclass as stated in the certification order.  

 

Legislation Act, 2006, SO 2006, c 21, sch F, s 64(1)-(2) 

Rule of liberal interpretation 

64 (1) An Act shall be interpreted as being remedial and shall be given such fair, large and 

liberal interpretation as best ensures the attainment of its objects. 

Same 

(2) Subsection (1) also applies to a regulation, in the context of the Act under which it is made 

and to the extent that the regulation is consistent with that Act. 
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SCHEDULE “C”: CERTIFIED COMMON ISSUES 

Breach of Contract 

1. Are the Prepaid Cards at issue in this action “gift cards”, “gift card agreements” and “future 

performance agreements” within the meaning of the Consumer Protection Act, 2002 (the “CPA”) 

and O. Reg. 17/05, (the “Gift Card Regulation”) and otherwise subject to the Gift Card Regulation? 

(a) If so, 

(i) is the expiry and seizure of unused funds associated with the Prepaid Cards 

at issue in this action contrary to law pursuant to the CPA, and the Gift Card 

Regulation, and/or 

 

(ii) are any of the fees associated with the Prepaid Cards at issue in this action 

contrary to law pursuant to the CPA, and the Gift Card Regulation, and, if 

so, which ones? 

(b) If so, have the defendants breached their contracts with the class members? 

Consumer Protection Act, 2002 

2. Did the defendants engage in unfair practices contrary to s. 17 of the CPA? 

(a) If the answer to 2 is yes, what remedy should be ordered under s. 18 of the CPA? 

3. Is the class, or any portion thereof, required to give notice under the CPA for recovery or 

rescission, and if so, is it entitled to a declaration waiving the notice provisions of section 18 of 

the CPA? 

Unjust Enrichment 

4. Have the defendants been enriched by the expiry and seizure of unused funds associated 

with the Prepaid Cards at issue in this action, and/or have the defendants been enriched by the 

collection of fees associated with the Prepaid Cards at issue in this action? 

(a) If the answer to 4 is yes, have the class members suffered a corresponding 

deprivation? 

(b) Is there a juristic reason for the enrichment/deprivation? 

Remedies 

5. What remedies, if any, are class members entitled to? 

6. Are class members entitled to an award of aggregate damages? If so, 
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(a) what is the quantum? And 

(b) what is the appropriate method or procedure for distributing the aggregate damages 

to class members? 

7. Does the defendants’ conduct justify an award of aggravated, exemplary or punitive 

damages? 
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PLAINTIFF’S FACTUM ON THE CROSS-APPEAL 

PART I - OVERVIEW 

 The Plaintiff, Joyce Bernstein, cross-appeals Perell J.’s finding that General Purpose 1.

Reloadable (“GPR”) prepaid payment cards are exempt from regulation under the Consumer 

Protection Act, 2002 (“CPA”). 

 As set out in the Plaintiff’s responding factum on the main appeal, the overriding issue 2.

at stake in this action and in the motion for summary judgment was whether the Single Load 

Payment (“SLP”) cards and GPRs, or either of them, were subject to regulation pursuant to the 

CPA and Ontario Regulation 17/05 (the “Regulation”).1 The Motions Judge found that both SLPs 

and GPRs were “future performance agreements” within the meaning of the CPA but found that, 

unlike SLPs, GPRs were exempt from regulation under the CPA. 

 The Motions Judge made no error with respect to his determination regarding SLPs but 3.

his finding that GPRs were exempt was in error and should be set aside for the following reasons: 

(a) the Motions Judge misinterpreted section 2(2)(c). That section states that “financial 

products and services” that are “regulated under” the Loan and Trust Corporations 

Act are exempt from regulation from the CPA. The Motions Judge incorrectly 

found that the exemption was much broader, applying to GPRs even though they 

were not products that were regulated under the Loan and Trust Corporations Act; 

(b) the Motions Judge’s interpretation is contrary to the anti-avoidance provisions of 

the CPA and to the broad and remedial interpretation to be afforded to consumer 

protection statutes. The effect of the Motion Judge’s statutory interpretation is that 

1 OReg 17/05 [the “Regulation”], under the Consumer Protection Act, 2002, SO 2002, c 30, Sched A [“CPA”]. 
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GPRs were not subject to any consumer protection regulation during the course of 

the class period. This type of regulatory gap is precisely what these types of 

statutory and interpretative rules are designed to avoid; and 

(c) an interpretation of the “open loop” provisions that encompasses both SLPs and 

GPRs is consistent with the legislative history, demonstrating the Ontario 

government understood and intended the definition of “open loop” to apply to both 

single load and reloadable prepaid cards. 

PART II - THE FACTS 

A. The Consumer Protection Act narrowly exempts specific transactions, products and 
services already regulated by other statutes  

 The CPA regulates “consumer transactions,” which are defined as “any act or instance 4.

of conducting business or other dealings with a consumer, including a consumer agreement.”2 

 Section 2(1) provides that the CPA applies broadly, to “all consumer transactions if the 5.

consumer or the person engaging in the transaction with the consumer is located in Ontario when 

the transaction takes place.”3 

 This application is subject to very specific, exempted transactions, products and 6.

services: 

2(2)  This Act does not apply in respect of,  

(a) consumer transactions regulated under the Securities Act;  

(b) financial services related to investment products or income securities; 

(c) financial products or services regulated under the Insurance Act, the 
Credit Unions and Caisses Populaires Act, 1994, the Loan and Trust 

2CPA, ibid, s 1. 
3CPA, ibid, s 2(1). 
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Corporations Act or the Mortgage Brokerages, Lenders and Administrators 
Act, 2006; 

(d) consumer transactions regulated under the Commodity Futures Act; 

(e) prescribed professional services that are regulated under a statute of Ontario; 

(f) consumer transactions for the purchase, sale or lease of real property, except 
transactions with respect to time share agreements as defined in section 20; 
and 

(g) consumer transactions regulated under the Residential Tenancies Act, 2006.4 

 The purpose of this section is to avoid overlapping and potentially contradictory 7.

regulation of specific products, services or transactions. To this end, the Legislature crafted the 

section to exempt products, services or transactions that were already regulated by the legislation 

enumerated in the section. In Schnarr v Blue Mountain Resorts Ltd, 5 this Court reviewed a 

consultation paper entitled “Consumer Protection for the 21st Century” circulated by the Ministry 

of Consumer and Commercial Relations (now the Ministry of Government and Consumer 

Services) prior to the enactment of the CPA. The consultation paper explained the reasoning 

behind the proposed enactment of the CPA. 

 Among other things, the consultation paper pointed out that consumer law should not 8.

apply to “transactions already governed under regulatory regimes that adequately address 

consumer protection.”6 The goal was to avoid confusion resulting from the same transactions 

being subject to two applicable legal regimes. 

 The Legislature made a deliberate choice to exempt transactions (and specific products 9.

or services) already regulated by other statutes. This is obviously a narrower exception than 

exempting any transactions, products or services offered by entities that are regulated by other 

4 CPA, ibid, s 2(2) [emphasis added]. 
5 2018 ONCA 313 at ¶¶34-35, Plaintiff’s Book of Authorities [“PBOA”], Tab 15. 
6 Ibid at ¶35 [emphasis added]. 
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statutes.  

 In the case of section 2(2)(c), which exempts “financial products or services” regulated 10.

under a number of acts, to determine whether the exception applies, the plain language directs one 

to examine whether the product or service in question is regulated under one of those enumerated 

acts.7 At no time were GPRs (or SLPs for that matter) ever regulated by any of the legislation 

enumerated in section 2(2)(c). There was thus no conflict in their being regulated under the CPA. 

B. Peoples Trust Company 
 The defendant, Peoples Trust Company (“PTC”), is a federally incorporated trust 11.

company, providing financial services pursuant to the federal Trust and Loan Companies Act, SC 

1991, c 45. PTC is regulated by the federal Office of the Superintendent of Financial Institutions.8 

PTC is also registered in the province of Ontario, under the provincial Loan and Trust Companies 

Act (“LTCA”),9 because this is required of every federally incorporated loan and trust company 

operating in Ontario.10 

 Prior to the enactment of the CPA, the Ontario L TCA was a comprehensive statute that 12.

contained significant consumer protection provisions in relation to a variety of financial products 

and services, including investments, loans and trust products. It did not, however, regulate prepaid 

cards like those at issue in this case.11 In any event, most of the consumer protection provisions 

were repealed in 2001, long before the passage of the Regulation.12 

7 The terms “financial products”/“financial services” are not defined in the CPA. 
8 Affidavit of Peter Read sworn February 2, 2018 [“Read 2018 Affidavit”] at ¶3, Appeal Book and Compendium 
[“ABC”], Tab 9A, pp 230-231. 
9 Supplementary Affidavit of Peter Read, sworn March 5, 2019, ABC, Tab 9E, pp 294-295. 
10 Loan and Trust Corporations Act, RSO 1990, c L.25 [“LTCA”]. Section 37(2) of the LTCA provides that “When the 
registration of a corporation is revoked under subsection (1), the corporation shall cease to transact or undertake 
business in Ontario, except to the extent necessary to wind up its business in Ontario.” 
11 See for example the 1990 statute (Osgoode Digital Commons, 102mb). 
12 Responsible Choices for Growth and Accountability Act (2001 Budget), 2001, SO 2001, c 8. - Bill 45. 
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 At present, and during the class period, the only regulation of financial products under 13.

that statute concerned “deposits” 13  that the loan and trust company held “in trust for its 

depositors.”14 A “deposit” is defined as “money received by [a registered corporation] that is 

repayable on demand or after notice or that is repayable upon the expiry of a fixed term,” and a 

“depositor” is defined as “a person who has a deposit in a corporation.”15 

 At no time were the prepaid cards at issue in this case “deposits” as defined by the 14.

LTCA. PTC never treated funds loaded onto its prepaid cards as deposits, and in fact, all of PTC’s 

written cardholder agreements explicitly stated that they were not deposits.16 Thus, at no time were 

the prepaid cards at issue in this case financial products “regulated under” the LTCA.  

C. Ontario’s Gift Card Legislation 
 As discussed at length in the main factum, the purpose of the Regulation is to protect 15.

consumers of “gift cards.” The Regulation was the product of extensive research by the Ministry 

into what types of payment cards were available on the market and how other jurisdictions 

regulated them.17 

13 LTCA, supra note 10, s 173. 
14 Ibid, s 155. 
15 Ibid, s 1.  
16 Reasons, ¶162, ABC, Tab 4, p 58; and see infra note 58 and surrounding text, citing for example the Evolve Prepaid 
Visa agreement at section 11. 
17 Reasons, ¶¶54-57 & 106-107, ABC, Tab 4, pp 37-38 & 48; and see: Internal Ministry email re: December 7 
stakeholder meeting on gift cards dated December 18, 2006, Exhibit “M” to the affidavit of Annessa Cenerini sworn 
March 27, 2019 [“Cenerini Affidavit”], Exhibit Book, Tab 1.3.M, Respondent’s Compendium, Tab 4, p 30 [“‘Open 
loop’ cards refer to prepaid cards that can be used in multiple stores, such as those offered by malls and some banks. 
Such cards typically utilize a global payment network and operate through the use of a sponsor bank, which holds the 
funds received on deposit.”]; Minister’s briefing note re: Gift Cards dated January 2, 2007, Exhibit “I” to the Cenerini 
Affidavit, Exhibit Book, Tab 1.3.I, Respondent’s Compendium, Tab 5, p 32 [“[M]ulti-store gift cards are referred to as 
‘open loop’ cards because they can be redeemed at multiple retailers… Multi-store gift cards utilize a global payment 
network such as MasterCard, VISA or American express, and operate through the use of a sponsor bank that holds the 
pooled funds on deposit in a trust account.”]; Minister’s briefing note re: Regulation of Gift Cards (February 28, 
2007), Exhibits “Q” and “R” to the Cenerini Affidavit, Exhibit Book, Tabs 1.3.Q & 1.3.R, Respondent’s 
Compendium, Tab 6, pp 37 & 46 [“Open-loop gift cards utilize the global payment system of MasterCard, VISA, 
Amex, and debit.”]; Ministry follow-up note re: Outcomes of Meeting with Multi-Store Gift Card Coalition (February 
19, 2007), Exhibit “P” to the Cenerini Affidavit, Exhibit Book, Tab 1.3.P, Respondent’s Compendium, Tab 7, p 49 
[“All open-loop gift cards that utilize a global payment system are issued by banks, which hold pre-paid funds in 
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 In preparing the Regulation, the Ministry of Government Services (the “Ministry”) 16.

was cognizant of the various types of prepaid cards on the market. Internal documents relating to 

the Ministry’s consultations and drafting of the Regulation consistently noted that open loop cards 

included both mall-issued cards that can be redeemed at unaffiliated merchants within a shopping 

centre, as well as bank-issued cards that can be used at any store that accepts credit cards on the 

affiliated payment network (e.g., MasterCard or VISA).18  

 More specifically, the Ministry understood that the term “open loop” encompassed two 17.

types of cards: those that could be used only once, and reloadable cards, including those with ATM 

access. For example: 

(a) a 2006 presentation to the Ministry by Bryan Cave LLP (a law firm retained by the 
Ministry), examined the different forms of open loop gift cards. The presentation 
included within its description of open loop cards, that they could be used for 
“purchasing with ATM access.” These products possessed the characteristics of 
GPRs, namely: 

• Usually reloadable; 

• Has both a Visa/MC/Amex logo plus an ATM network logo. PINs are 
provided after sale; 

• Allows for both cash access at ATMs plus full signature and/or 
PIN-based purchasing at POS; 

• Examples: Remittance Cards, General Purpose Cards; Teen Cards; 
Travel Cards  

trust… MasterCard and VISA rules specify that an issuer can only be a financial institution that is a member of 
MasterCard or VISA.”]; and Excerpt of report by Bryan Cave LLP entitled “Prepaid Cards Overview” (2006), Exhibit 
“E” to the Cenerini Affidavit, Exhibit Book, Tab 1.3.E, Respondent’s Compendium, Tab 8, p 54 [“Runs on a branded 
card network… Examples: Visa Gift Cards, Mall Cards, Amex Gift Cards”]. 
18 Internal Ministry email re: December 7 stakeholder meeting on gift cards dated December 18, 2006, ibid, 
Respondent’s Compendium, Tab 4, pp 30-31 ; Draft Minister’s briefing note re: Consulting Study on Gift Cards 
(February 19, 2007), Exhibit “K” to the Cenerini Affidavit, Exhibit Book, Tab 1.3.K, Respondent’s Compendium, Tab 
11, p 63 [“Gift Card Business Models…Open-loop Bank Model…Runs on a branded card network – point of sale 
terminals are not modified. To work on this network, cards must have same attributes as credit cards – e.g., use of a 
magnetic stripe and Bank Identification Number… These cards may be used to access cash through the relevant ATM 
network…”]. 
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• Popular with the “unbanked” or “underserved” – provides access 
to the payment system;19 

(b) a briefing note dated January 2, 2007, noted the distinction between “closed-loop” 
and “open-loop” cards and observed that with respect to “open” loop cards, “many 
issued by banks can be used to withdraw cash at automated banking machines.” 
The document went on to state that “consumers may be able to reload cards with 
additional value under both systems (reloadable)” and that typically, “reloadable 
cards are not anonymous. The card is linked to an individual’s name and 
address”;20 and 

(c) a presentation given to the Ministry on January 15, 2007 by Deloitte, noted that 
“Open loop cards can also be defined as single-load cards or multi-load cards. 
Multi-load cards allow consumers to re-load money and continue use of the card, 
while single-load cards can no longer be used once the balance on the card is 
depleted.”21 

 In addition, the phrase “multiple unaffiliated sellers,” which is a phrase the Ministry 18.

adopted in its definition of “open loop” cards, was a phrase generally used (including in US gift 

card legislation)22 to describe, collectively, both mall- and bank-issued prepaid cards (including 

reloadable and single-use cards). For example, the Ministry had a chart summarizing US Statutes 

on Gift Cards, in which the entry for Delaware stated: 

Open Loop Gift Cards: 

Gift card that include general purpose store valued cards, cards issued by a bank 
or other financial institution and general use prepaid cards (e.g. mall cards, 

19 Bryan Cave LLP report, supra note 17, Exhibit Book, Tab 1.3.E, Respondent’s Compendium, Tab 8, p 56. 
Similarly, at a December 7, 2006 meeting held with Stakeholders with whom the Ministry was consulting on the 
regulation of open loop gift cards, the Multi-Store Gift Card Coalition noted that “open loop” cards refer to prepaid 
cards that can be used in multiple stores, such as those offered by malls and some banks, and specifically noted that 
some of these cards “enable the consumer to withdraw cash at ATMs before expiry…” whereas the Retail Council of 
Canada indicated that the “cash withdrawal feature does not really differentiate these cards from retail cards since 
store merchandise is equally advantageous”: Internal Ministry email re: December 7 stakeholder meeting on gift cards 
dated December 18, 2006, ibid, Exhibit Book, Tab 1.3.M, Respondent’s Compendium, Tab 4, p 30. 
20 Minister’s briefing note re: Gift Cards dated January 2, 2007, supra note 17, Exhibit Book, Tab 1.3.I, Respondent’s 
Compendium, Tab 5, p 36. 
21 Excerpt of a study by Deloitte for the Ministry of Government and Consumer Services entitled “Study of the Open 
Loop Gift Card Model” (January 15, 2007), Exhibit “T to the Cenerini Affidavit, Exhibit Book, Tab 1.3.T, 
Respondent’s Compendium, Tab 10, p 62 . 
22 Minister’s US Statutes on Gift Cards and Exemptions chart, Exhibit “C” to the Cenerini Affidavit, Exhibit Book, 
Tab 1.3.C, Respondent’s Compendium, Tab 26. 
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cards carrying Visa or MasterCard logo, gift cards access ATM machines) 
usable with multiple unaffiliated stores are exempted from the laws…23 

 Thus, when the government drafted the Regulation, it clearly understood that “open 19.

loop” cards could be either single load cards, like the SLPs in this case, or multi-load cards, like the 

GPRs in this case. 

 Ultimately, Ontario decided to regulate prepaid cards falling within the following 20.

exhaustive definitions, and specifically did not exempt reloadable cards from the Regulation. This 

is apparent from the plain wording of the definitions in the Regulation: 

(a) “‘gift card’ means a voucher in any form, including an electronic credit or written 
certificate, that is issued by a supplier under a gift card agreement and that the 
holder is entitled to apply towards purchasing goods or services covered by the 
voucher”; 

(b) “‘gift card agreement’ means a future performance agreement under which the 
supplier issues a gift card to the consumer” and in respect of which “the consumer 
makes payment in full when entering into the agreement”; 

(c) “‘open loop gift card agreement’ means a gift card agreement that entitles the 
holder of a gift card to apply it towards purchasing goods or services from multiple 
unaffiliated sellers”;24 

(d) “‘future performance agreement’ means a consumer agreement in respect of which 
delivery, performance or payment in full is not made when the parties enter the 
agreement”; and 

(e) “‘consumer agreement’ means an agreement between a supplier and a consumer in 
which,… the supplier agrees to supply goods or services for payment…”25 

 The Regulation came into effect on October 1, 2007. “Open loop” gift cards were 21.

temporarily exempt, to give Ontario time to determine how to regulate this type of card. 

Subsequently, Ontario revised the Regulation to cover “open loop” gift cards. Effective September 

23 Ibid, Exhibit Book, Tab 1.3.C at p 1758, Respondent’s Compendium, Tab 26, p 177 [emphasis added]. Similarly, 
with respect to New Jersey’s open-loop gift card regulation, the chart stated that “The gift card law does not apply to 
bank-issued cards that is usable at any multiple unaffiliated retailers or used at an ATM”: Tab 1.3.C, Respondent’s 
Compendium, Tab 26, p 186 [emphasis added]. 
24 Regulation, supra note 1, s 23 [emphasis added]. 
25 CPA, supra note 1, s 1. 
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1, 2008 (and throughout the Class Period), the Regulation imposed disclosure requirements, and 

restrictions on fees and expiry dates, on suppliers of “open loop gift card agreements.”26 

D. GPR Cards 
 As the Ministry learned, “open loop” cards, whether single-load or reloadable, all serve 22.

the same basic function: they may be used to make purchases at multiple unaffiliated retailers. The 

major difference between SLPs and GPRs is that GPRs can be reloaded by the consumer while 

SLPs cannot.27  

 The open loop prepaid card industry, however, has thrived by finding new and lucrative 23.

markets for its products. In Canada itself, PTC noted that the open loop prepaid market is a 

multi-billion dollar industry with “17 active open-loop segments.”28 PTC has distinguished those 

segments that fall into the “consumer-funded” category (including those which it describes as 

“general purpose reloadable,” “single load general purpose,” “mall gift cards,” and “travel cards”) 

from corporate-funded cards (including “corporate purchasing,” “campus,” and “payroll cards”).29 

The key distinction among these segments is who they are marketed to. 

 PTC recognized that targeting its prepaid cards to the “unbanked” or financially 24.

insecure consumers was a significant market opportunity. Indeed, as one industry journal 

counselled: 

For those who do not intend to use a prepaid card in the next 12 months, the key 
barrier is that they do not have a need for one, with this largely driven by a 
preference for debit or credit cards. This shows the importance of targeting 

26 See OReg 202/08, amending the Regulation. 
27 Reasons, ¶28, ABC, Tab 4, p 34. 
28 Peoples Trust’s “Cheque-ing Out: Prepaid’s move to help Canadian businesses break the habit,” Exhibit “NN” to 
the affidavit of Joyce Bernstein affirmed January 24, 2018 [“Bernstein Affidavit”], Exhibit Book, Tab 1.2.NN, 
Respondent’s Compendium, Tab 27, p 195. 
29 Ibid. 
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prepaid cards towards those who may struggle to access traditional 
banking products and payment mechanisms.30  

 And indeed, PTC seized on this consumer market and distributed its GPR cards 25.

through cheque-cashing companies such as Money Mart, which proved to be a highly successful 

strategy. As the former Senior Manager at Peoples Card Services told one industry publication: 

In Canada, GPR prepaid cards are a big market, but they are not necessarily for 
the unbanked… For example, they attract people who don’t qualify for a credit 
card, such as immigrants or people with poor credit history, who need a 
MasterCard for online shopping or booking hotel rooms. Also, people may 
want to avoid using their regular credit card on the web, so they will get one of 
our GPR cards for online shopping… When we launched our first Money Mart 
GPR card in December 2005, we had people lining up outside Money Mart’s 
stores to get a card.31 

 PTC thus targeted the cards at vulnerable consumer groups, such as immigrants or 26.

people with poor credit history. 32  Some of the ads encouraged users to directly load their 

paycheques or government payment onto their card.33 The marketing promoted the cards for 

individual consumer purposes like online shopping, booking hotel rooms, paying bills, and 

gaming. For example: 

30 RFi Media, “Prepare to Prepay: The rise of prepaid cards in Canada,” Canadian Banker, Exhibit “MM” to the 
Bernstein Affidavit, Exhibit Book, Tab 1.2.MM, Respondent’s Compendium, Tab 29, p 204 [emphasis added]. 
31 Berkeley Payment Solutions webpage, “Prepaid Cards Make Inroads in Canada” (March 24, 2012), Exhibit “O” to 
the Bernstein Affidavit, Exhibit Book, Tab 1.2.O, Respondent’s Compendium, Tab 21, p 160. 
32 Reasons at ¶¶30-34, ABC, Tab 4, pp 34-35. 
33 Marketing Documents, Exhibit “L” to the Bernstein Affidavit, Exhibit Book, Tab 1.2.L, Respondent’s 
Compendium, Tab 18, pp 120-121, & 124. 
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 GPRs, like SLPs, were plainly “open loop” cards as defined in the Regulation and 27.

Ministry briefing materials,34 and were just as plainly consumer products. The only real issue, for 

the purposes of this cross-appeal, is whether GPRs were exempt from the CPA and its entire 

regulatory scheme by virtue of s 2(2)(c) of the CPA. 

34 Reasons at ¶¶42-43 & 57-60, ABC, Tab 4, pp 36-38; and see supra notes 18-23, and surrounding text. 
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E. Fees and Expiries 
 There were seven GPR cards at issue in this claim:  28.

(i) Nextwave Titanium+ Prepaid Visa; 

(ii) Shell Prepaid Reloadable Mastercard; 

(iii) EPIC Prepaid Mastercard; 

(iv) Evolve Prepaid Visa; 

(v) HorizonPlus Prepaid Mastercard; 

(vi) PTC Company US Dollar Prepaid Mastercard; and 

(vii) YesCard Prepaid Visa. 

 These cards, which were marketed to vulnerable consumers (i.e., those without access 29.

to mainstream financial services), were subject to very high fees. For example, activation fees 

ranged between $9.95 and $21.95, far in excess of the $1.50 permitted by the Regulation.35 GPR 

cards also had monthly “administrative” or “maintenance” fees beginning in the first month 

following the date of purchase from as early as five36 or seven37 days after purchase to 30 days38 

after purchase, and then every month thereafter (this is far earlier than the 15 months after the end 

of the month that the consumer entered into the agreement, permitted in the Regulation39). These 

ranged between $4.95 and $9.95 per month. GPR cards were also subject to additional fees, 

including foreign exchange fees, “reload fees” (fees charged to add additional funds to a card 

beyond the first load), “customer service” or “inquiry fees” (fees charged for inquiries about the 

balance on the card), “refund processing fees,” and “cancellation fees,” none of which types of 

35 Regulation, supra note 1, s 25.4(2)(a). 
36 See, for example, Evolve Prepaid Visa, Exhibits “72” to the Read 2018 Affidavit, Exhibit Book, Tab 2.2.72, 
Respondent’s Compendium, Tab 30, p 207; YesCard Prepaid Visa, Exhibits “81” to the Read 2018 Affidavit, Exhibit 
Book, Tab 2.2.81, Respondent’s Compendium, Tab 31, p 219. 
37 See, for example, EPIC Prepaid MasterCard, Exhibit “62” of the Read 2018 Affidavit, Exhibit Book, Tab 2.2.62, 
Respondent’s Compendium, Tab 32, p 226. 
38 See, for example, Shell Prepaid MasterCard, Exhibit “60” of the Read 2018 Affidavit, Exhibit Book, Tab 2.2.60, 
Respondent’s Compendium, Tab 33, p 232. 
39 Regulation, supra note 1, s 25.4(2.1). 
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fees are permitted by the Regulation. 

 Every GPR card had an “expiry date.” Until 2014, if a GPR card had less than $10.00 30.

remaining on the expiry date, or if there was more than $10.00 remaining on the card but the 

cardholder failed to request a replacement card two weeks before the expiry date, PTC seized the 

remaining balance on the card.40 In 2014, PTC changed its expiry date policy respecting at least 

two GPR cards such that following the expiry date PTC would provide a “replacement card,” 

credited with the expired balance (sometimes, less a “replacement card fee”), on request.41 

 The forensic accounting firm Cohen Hamilton Steger & Co. Inc. (“CHS”) quantified 31.

the financial losses incurred by the class. Based on records produced by PTC, it calculated that 

PTC charged $21,512,000 in illegal fees and seized balances with respect to its GPR cards.42 PTC 

did not challenge the quantification, or the methodology behind it, in the proceedings before the 

Motions Judge.43 

F. The Motions Judge’s Findings 
 The Motions Judge made the following findings, which the Plaintiff submits were 32.

correct, with respect to both SLPs and GPRs: 

(a) PTC’s payment cards are “open loop” gift cards, and the cardholder agreements are 
“future performance agreements,” as defined by the CPA;44 

40 In addition, for a number of GPR cards, if the card had less than a certain balance and there had been no transactions 
for 120 days (or in the case of the YesCard, 12 months), PTC would close the account and seize the remaining balance. 
See, for example, Nextwave Titanium, Exhibit “53” to the Read 2018 Affidavit, Exhibit Book, Tab 2.2.53, 
Respondent’s Compendium, Tab 34, pp 233-234; EPIC Prepaid MasterCard (until April 1 2014), Exhibit “62” to the 
Read 2018 Affidavit, supra note 37; Evolve Prepaid Visa, Exhibits “72” to the Read 2018 Affidavit, supra note 36. 
See also: Exhibit Book, Tabs 2.2.75-2.2.76 (HorizonPlus Prepaid MasterCard), Tabs 2.2.79-2.2.80 (Peoples Trust US 
Dollar MasterCard), and Tab 2.2.82 (YesCard Prepaid Visa (until October 2014)). 
41 See, for example, the Titanium EPIC Prepaid MasterCard Cardholder Agreement (April 7, 2017), Exhibit “68” to 
the Read 2018 Affidavit, Exhibit Book, Tab 2.2.68, Respondent’s Compendium, Tab 35, p 237. 
42 Reasons, ¶¶90-91 & 96-97, ABC, Tab 4, pp 45-47. 
43 Reasons, ¶93, ABC, Tab 4, p 46. 
44 Reasons, ¶¶181 & 187, ABC, Tab 4, pp 60-61. 
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(b) PTC’s payment cards are a “voucher that the holder is entitled to apply towards 
purchasing goods or services covered by the voucher,”45 and thus fit within the 
literal definition of “gift card” under the regulatory scheme; 

(c) there is no requirement under the scheme that the cards be gifted, and there is 
privity between PTC and its cardholders;46 and 

(d) PTC offers a variety of services over time, and its cards therefore do not fall within 
the Regulation’s exemption for gift cards “that cover[] only one specific good or 
service.”47 

 However, the Motions Judge found that GPR cards were exempt from regulation by 33.

virtue of section 2(2)(c) of the CPA. But for the finding that section 2(2)(c) exempted GPR cards 

from the statute, these cards would otherwise be covered by the Regulation with respect to 

consumers. 

 In terms of his interpretation of section 2(2)(c), the Motions Judge reviewed the various 34.

announcements made by Ministry bureaucrats in the years following the passage of the gift card 

regulation suggesting that the regulation will not apply to cards “subject to federal jurisdiction,” 

and opined that, contrary to the PTC’s suggestion, these statements were not based on concerns 

about the constitutional distribution of legislative powers but rather were based on its officials’ 

understanding of “s. 2(2)(c) of the Consumer Protection Act, 2002, which provides an exemption 

for financial products and services.”48  

 In fact, there is no such broad exemption under section 2(2)(c). Rather, the exemption 35.

applies to financial products or services that are “regulated under” specifically enumerated 

statutes, including the provincial Loan and Trust Corporations Act.  

 This erroneous reading of section 2(2)(c) led to the Motions Judge’s determination that 36.

45 Reasons, ¶200, ABC, Tab 4, p 62. 
46 Reasons, ¶¶196, 216 & 275, ABC, Tab 4, pp 62, 65 & 74. 
47 Reasons, ¶¶224 & 227, ABC, Tab 4, p 66. 
48 Reasons, ¶¶114-116, ABC, Tab 4, pp 49-50. 
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GPR cards were exempted from regulation under the CPA. He effectively rewrote section 2(2)(c) 

to read: “This Act does not apply in respect of financial products or services regulated offered by 

institutions registered under the Loan and Trust Corporations Act.” This rewriting of the section 

had the effect of substantially broadening the exemption. On this basis, the Motions Judge 

concluded that, since GPRs were “financial products” offered by PTC, which is registered under 

the provincial LTCA, GPRs were therefore exempt from the CPA. 

 This error is evident at paragraph 155 of his reasons, where the Motions Judge found 37.

that PTC’s GPR cards were a “financial product or service” but that the SLP cards were not. He 

went on to interpret the exemption in section 2(2)© of the Consumer Protection Act, 2002 to mean 

that “the Consumer Protection Act, 2002 does not apply in respect of genuine financial products or 

services provided by Peoples Trust, which is registered under the Loan and Trust Corporations 

Act.”49  

 He further concluded that “only GPR payment cards are financial products.” He held: 38.

… access to a payment network, which is a common feature of both SLP and 
also GPR cards, is a means to different ends depending on whether the card was 
one or the other. Through the means of access to a payment network, the end of 
a SLP payment card is gifting. Through the means of access to a payment 
network, the end of a GPR card is banking (a financial product).50 

 The Motions Judge acknowledged that every cardholder agreement states that neither 39.

the cards nor the balance on the cards are deposit accounts, but found that this caveat “does not 

negate that the GPR cards are used to access banking services, it just indicates that the recipient of 

the banking services is receiving second-class banking services.”51 

 He held that while a single load card is “useless as a financial product,” this is in 40.

49 Reasons, ¶155, ABC, Tab 4, p 57 [emphasis added]. 
50 Reasons, ¶159, ABC, Tab 4, p 57. 
51 Reasons, ¶162, ABC, Tab 4, p 58. 
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contrast to GPRs, which “practically speaking,” is not much different than “signing a deposit 

agreement with a financial institution, making a small opening deposit, and with more depositing 

to follow gaining the benefits of having a bank account. For a GPR cardholder access to a payment 

network is to achieve banking services.”52 

 As a result of his conclusion that GPR cards were exempt by virtue of section 2(2)(c) of 41.

the CPA, the Motions Judge dispensed with the Plaintiff’s claims for remedies under the CPA with 

respect to GPR cards, and with respect to the Plaintiff’s claims for breach of contract based on the 

CPA with respect to GPR cards.53 

PART III - ISSUES ON CROSS-APPEAL AND LEGAL ARGUMENT 

 The key issue on cross-appeal is whether the Motions Judge erred in his interpretation 42.

of section 2(2)(c) of the CPA. As set out below, section 2(2)(c) does not broadly exempt “financial 

products” from Ontario’s consumer protection legislation; it narrowly carves out products that are 

subject to other regulatory schemes. GPR cards do not fall within the exemption. 

A. Standard of review is correctness 
 Since this cross-appeal turns on the interpretation of section 2(2)(c) of the CPA, the 43.

standard of review to be applied is one of correctness. 54 The Motions Judge’s interpretation is not 

entitled to deference on appeal. 

52 Reasons, ¶161, ABC, Tab 4, p 58. 
53 Reasons, ¶165, ABC, Tab 4, p 58. 
54 Canadian Home Publishers Inc. v Parker, 2019 ONCA 314 at ¶15, PBOA, Tab 24, citing Heritage Capital Corp. v 
Equitable Trust Co., 2016 SCC 19 at ¶23, Defendant’s Book of Authorities [“DBOA”], Tab 2, and Canadian National 
Railway v Canada (Attorney General), 2014 SCC 40 at ¶33, DBOA, Tab 1. 
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B. The Motions Judge Misinterpreted section 2(2)(c) in concluding GPR cards are 
Exempt from the CPA 

(i) Inclusion of GPR Cards under the “Open Loop” Definition is Consistent with 
Legislative History 

 The documents relevant to the legislative history demonstrate that the following: 44.

(a) the government knew that the phrase “multiple unaffiliated retailers/sellers” was a 
phrase used in many US gift card statutes as the definition of “open loop” gift cards, 
which encompassed mall-issued and bank-issued “open loop” cards; 

(b) the government understood that the term “open loop” gift card referred to SLPs and 
GPRs; and 

(c) many US States specifically exempted either or both of mall-issued and 
bank-issued “open loop” cards; 

 By contrast, there is nothing in the legislative history to suggest that anyone involved in 45.

the consultation process and subsequent enactment of the “open loop” gift card regulation believed 

that section 2(2)(c) had any bearing on the application of the gift card Regulation to GPRs. 

Knowing all this, and specifically what the term “open loop” and the phrase “multiple unaffiliated 

sellers” encompassed, the government chose not to exempt reloadable open loop cards from the 

Regulation.  

 The reloadable function of the GPRs, which is the only functional distinguishing 46.

feature from SLPs, does not fundamentally transform the nature of these cards. Many retail gift 

cards are reloadable. The Starbucks gift card, for example, is a reloadable product (albeit a closed 

loop card), but is no less subject to the gift card regulation than a non-reloadable Loblaws gift card. 

 The fact that PTC decided to market reloadable cards to economically disadvantaged 47.

persons who need to resort to obtaining financial services from Money Mart, does not turn a 

reloadable open loop card into something different, any more than selling SLPs at Money Mart 

would change the nature of that product. 
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 The fact that PTC has identified a market opportunity for its products in a vulnerable 48.

segment of the population cannot be a basis to immunize the GPRs from regulation. Indeed, it 

would be perverse: these consumers are even more in need of protection for their prepaid funds, 

which was the precise objective of the Regulation in the first place. 

 That the “open loop” gift card definition was meant to encompass SLP and GPR cards 49.

is the interpretation most consistent with the legislative history and purpose of the Regulation. 

(ii) Interpretation Fails to Give Meaning to term “regulates” in section 2(2)(c) 

 It is a presumption of statutory interpretation that the legislature avoids “superfluous or 50.

meaningless words.” Thus, “every word in a statute is presumed to make sense and to have a 

specific role to play in advancing the legislative purpose,” and therefore “every part of a provision 

or set of provisions should be given meaning if possible.”55 The Motions Judge’s interpretation of 

section 2(2)(c) fails to give any meaning to the term “regulated,” which qualifies and narrows the 

exemption of “financial products and services.” 

 Section 2(2)(c) of the CPA does not exempt all “financial products” from the Act. As 51.

set out above, section 2(2) in general is concerned with narrowly exempting specific types of 

transactions or products and services, which are already subject to regulatory schemes that 

adequately address consumer protection. 

 Indeed, as the Motions Judge himself pointed out, Part VII (sections 66-85) of the CPA 52.

and Part VII (sections 53-71) of the Regulation regulate credit card agreements. Banks and other 

federally regulated financial institutions must comply with this provincial consumer protection 

scheme. Credit cards are undoubtedly “financial products,” and are caught by the CPA. In fact, 

55 R v Gallone, 2019 ONCA 663 at ¶31, PBOA, Tab 25. 
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PTC itself issues traditional credit cards across Canada,56 and even though PTC is registered under 

the LTCA, the CPA applies to these financial products. 

 The term “regulate” means “the act or process of controlling by rule or restriction.”57 53.

But during the relevant time, neither the LTCA nor any other of the statutes listed in section 2(2)(c) 

placed any control or restriction on GPR cards. 

 During the Class Period, the only aspects of the provincial LTCA that even remotely 54.

related to prepaid payment cards were the provisions relating to “deposits.” However, while the 

GPRs at issue in this case were often targeted towards the “unbanked,” unlike bank accounts, PTC 

did not treat the customers’ funds (with respect to SLPs or GPRs) as “deposits.” In fact, PTC 

specified in each and every GPR Cardholder Agreement that funds loaded on the prepaid cards are 

not deposits: 

The funds provided by You either to the Distributor, through Bill Payment, or 
Direct Loads, to pay for the balance loaded on the Card is not a deposit and 
does not establish a separate individual deposit account. You will not 
receive interest on the balance on the Card or the funds You provide to the 
Distributor. The balance on the Card is not insured by the Canada Deposit 
Insurance Corporation.58 

 Therefore, it is clear that the narrow exceptions under section 2(2)(c) of the CPA do not 55.

apply. The prepaid cards at issue in this case are not financial products or services that are 

regulated under the LTCA (or any of the other enumerated acts under section 2(2)(c)). PTC’s 

prepaid cards are issued by a Loan and Trust Corporation that is registered in Ontario. But that 

provincial legislation does not regulate PTC’s prepaid cards in any way. 

56 Read Affidavit (2018) at ¶6 ABC, Tab 9A, p 231; Tucci v Peoples Trust Company, 2017 BCSC 1525 at ¶6, PBOA, 
Tab 26; excerpts of PTC’s annual reports, 2011-2014, Exhibits “R”-“U” to the Bernstein Affidavit, Exhibit Book, 
Tabs 1.2.R-1.2.U, Respondent’s Compendium, Tab 20, pp 145, 149, 153, & 157. 
57 “Regulation”, Black’s Law Dictionary, 9th ed (West, 2009), p 1398 (“Regulation”), PBOA, Tab 28. 
58 See, for example, Evolve Prepaid Visa at section 11, Exhibit “72” to the Read 2018 Affidavit, Exhibit Book, Tab 
2.2.72, supra note 40 [emphasis added]. 
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 In failing to give any meaning to the term “regulated” in section 2(2)(c) of the CPA, the 56.

Motions Judge erred in law and this finding should be reversed. 

(iii) The Motions Judge’s Interpretation is Contrary to Anti-Avoidance Provision in 
CPA 

 The Motions Judge’s interpretation also fails to give effect to the broad and generous 57.

interpretation of the CPA required by law. 

 Consumer protection laws are subject to special principles of interpretation: they must 58.

be interpreted broadly, in a manner that furthers their objective;59 they must be approached from 

the perspective of an average and unsophisticated consumer;60 and they “should be interpreted 

generously in favour of consumers.”61 As public welfare legislation, any exceptions must be 

narrowly construed.62 

 Ontario’s Legislation Act, 2006 requires that the CPA (and the Regulation) be 59.

interpreted as being remedial and be given “such fair, large and liberal interpretation as best 

ensures the attainment of its objects.” 63  Moreover, the CPA itself contains a specific 

anti-avoidance provision at section 3, requiring courts and tribunals to consider the “real 

substance” of entities or transactions when determining whether the Act applies.64 

 In substance, GPR cards are a cash-replacement, like SLPs, like mall cards, and like 60.

Starbucks cards. All of these cards allow consumers to pay funds in advance, and apply the value 

of those funds to the purchase of goods and services from sellers. 

59 Richard v Time Inc., 2012 SCC 8 at ¶50 [Richard], DBOA, Tab 10; and Weller v Reliance Home Comfort Limited 
Partnership, 2012 ONCA 360 at ¶15, PBOA, Tab 8. 
60 Richard, ibid at ¶65. 
61 Seidel v TELUS Communications Inc., 2011 SCC 15 at ¶37, PBOA, Tab 7.  
62 R v K-Tech Building Systems Inc., 2012 ONCJ 219 at ¶142, PBOA, Tab 9; and Toronto (City) v Nationwide Home 
Comfort Inc., 2017 ONCJ 854 at ¶43, PBOA, Tab 10. 
63 SO 2006, c 21, sch F, s 64(1)-(2). 
64 CPA, supra note 1, s 3. 
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 The effect of the Motions Judge’s interpretation is that, during the Class Period, GPRs 61.

would have been immune from any consumer protection regulation. This interpretation is 

inconsistent with section 3, and the legislative purpose of the Act. 

C. GPR Cards are Consumer Goods 
 Because of his finding that GPRs were exempt from the Regulation, the Motions Judge 62.

did not rule on the issue of whether PTC’s GPR cards are “consumer” products and whether the 

class members are consumers. He specifically found that, given his determination that GPRs were 

exempt, it was not necessary for him to make this determination,65 though he concluded (in obiter) 

that it “might” be the case that Class Members would need to be cross-examined to determine 

whether any individual was a consumer or not.66 

 In terms of SLPs, he accepted the Plaintiff’s evidence that there was nothing other than 63.

“de minimis non-consumer use of PTC’s SLP cards.”67 

 The evidence was equally uncontroversial with respect to the consumer use of GPR 64.

cards. As the Motions Judge pointed out, the representative for PTC deposed that GPR cards are in 

the “consumer category and used for personal purposes,” and had no information to suggest they 

were used for anything other than consumer purposes. 68 GPR cards were also marketed for 

consumer uses.69 

 It is telling that, on PTC’s own motion for summary judgment, it led no evidence 65.

whatsoever of non-consumer use of its GPRs. Rather, the only evidence of GPR use came from the 

plaintiff’s examination of the defendant’s representative: 

65 Reasons, ¶231, ABC, Tab 4, p 67. 
66 Reasons, ¶230, ABC, Tab 4, p 67. 
67 Reasons, ¶238, ABC, Tab 4, p 68. 
68 Reasons, ¶¶235 & 33-35, ABC, Tab 4, pp 35 & 67. 
69 Reasons, ¶33, ABC, Tab 4, p 35; and see the images supra at ¶26. 
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266 Q …You're not aware of any instance where they were marketed for 
anything other than a consumer purpose? 

 A Correct. 

267 Q And, I take it, you don't have any information as to whether these 
cards are used for non-consumer purposes or, if so, for what 
amount? You don't have any of your own internal marketing 
market research --  

 A No. 

268 Q -- that reveals the use of these cards? 

 A No. … 

270 Q Fair enough. Right. And just to be clear, at Exhibit HH which your 
counsel pointed to, turn that document up again, that's an 
information document from the Canadian Prepaid Providers 
Organization and that's an industry group that to your knowledge 
studies the market and how these products are used and has a 
comprehensive awareness of the nature of the products and how 
they're used? 

 A Correct. 

271 Q All right. And their understanding, under the general purpose 
cards, is that GPR cards are purchased by consumers for their 
personal use to pay purchases, pay bills, etc. as described there? 

 A Yes.70 

 As with SLP cards, there is no evidence whatsoever to suggest there was anything other 66.

than de minimis non-consumer use of GLP cards. Therefore, should this court agree with the 

interpretation of section 2(2)(c) of the CPA urged by the Plaintiff, it is submitted that what should 

flow from that determination is a finding that PTC is liable for all fees charged and funds seized on 

expired cards, in the amounts calculated by the Plaintiff’s experts. 

PART IV - ORDER REQUESTED 

 The Plaintiff requests that this cross-appeal be granted, and that that the answers to the 67.

70 Excerpted transcript of the examination of Peter Read held March 1, 2018, QQ 266-268 & 270-271, Exhibit Book, 
Tab 4.1.F, pp 3327-3329, Respondent’s Compendium, Tab 2, pp 22-24; and CPPO webpage entitled “Types of Open 
Loop Prepaid Card,” Exhibit “HH” to the Bernstein Affidavit, Exhibit Book, Tab 1.2.HH, Respondent’s 
Compendium, Tab 28, p 196. 
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common issues be amended as follows: 

1. Peoples Trust’s SLP and GPR cards - but not its GPR cards - are "gift 
cards", "gift card agreements" and "future performance agreements" within the 
meaning of the Consumer Protection Act, 2002 and 0. Reg. 17/05 and subject to 
the Gift Card Regulation.  

(a)  

(i) There was a seizure of unused funds associated with 
Peoples Trust's SLP and GPR payment cards and a 
contravention of the Consumer Protection Act, 2002 and 0. 
Reg. 17/05.  

(ii) Peoples Trust charged fees on SLP and GPR cards 
contrary to the Consumer Protection Act, 2002 and 0. Reg. 
17/05.  

(b) Peoples Trust breached its contracts with the Class Members who 
were SLP cardholders.  

2. Peoples Trust engaged in unfair practices contrary to s. 17 of the 
Consumer Protection Act, 2002 with respect to Class Members who were SLP 
cardholders.  

(a) Pursuant to s. 18 of the Consumer Protection Act, 2002, the Class 
Members who were SLP cardholders are entitled to the remedy of 
damages.  

3. The Class Members who were SLP cardholders are not required to give 
notice under the Class Proceedings Act for the remedy of damages, but if notice 
is required, the court waives the requirement of notice.  

4. Peoples Trust has been unjustly enriched, and:  

(a) the Class Members who were SLP cardholders have suffered a 
corresponding deprivation by reason of People Trust's breaches of 
contract and contraventions of the Consumer Protection Act, 2002.  

(b) There is no a juristic reason for the enrichment or the deprivation. 

5. The Class Members who were SLP cardholders are entitled to the 
remedy of damages for contraventions of the Consumer Protection Act, 2002, 
breach of contract, and unjust enrichment.  

6. The Class Members who were SLP cardholders are entitled to an award of 
aggregate damages.  

(a) The quantum of that award is $36,842,000 $15,330,000.  
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(b) The appropriate method or procedure for distributing the judgment 
remains to be determined.  

7. The Class Members who were SLP cardholders are entitled to an award 
of punitive damages in the amount of $1,500,000. 

 The Plaintiff requests her costs of the cross-appeal. 68.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17th day of September, 2019. 

 
    
 Nadine Blum 

 
GOLDBLATT PARTNERS LLP 
Barristers and Solicitors 
20 Dundas Street West 
Suite 1039 
Toronto ON M5G 2G8 
 
Charles Sinclair (LSO #43178A) 
Nadine Blum (LSO # 52772G) 
Tel: 416-977-6070 
Fax: 416-591-7333 
 
Lawyers for the Plaintiff 
 

 Louis Sokolov 
 

SOTOS LLP 
180 Dundas Street West 
Suite 1200 
Toronto ON M5G 1Z8 
 
Louis Sokolov (LSO # 34483L) 
Jonathan Schachter (LSO # 63858C) 
Tel: 416-977-0007 
Fax: 416-977-0717 
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Court File No. C67083 
 

COURT OF APPEAL FOR ONTARIO 
 

B E T W E E N: 
 

JOYCE BERNSTEIN 
Plaintiff 

(Respondent /  
Appellant by 

Cross-Appeal) 
 

and 
 

PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP 
Defendants 

(Appellants /  
Respondents by 

Cross-Appeal) 
 

 
CERTIFICATE 

I estimate that 2 hours will be needed for the Plaintiff’s oral argument of the appeal and 

cross-appeal, not including reply. An Order under 61.09(2) (original record and exhibits) is not 

required.  

DATED AT Toronto, Ontario this 17th day of September, 2019. 

 
  
 Louis Sokolov 
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SCHEDULE “B”: TEXT OF STATUTES & REGULATIONS 
 
 
Consumer Protection Act, 2002, SO 2002, c 30, Sch A  
Interpretation 

1. In this Act, 

“consumer” means an individual acting for personal, family or household purposes and does not 
include a person who is acting for business purposes; (“consommateur”) 

“consumer agreement” means an agreement between a supplier and a consumer in which the 
supplier agrees to supply goods or services for payment; (“convention de consommation”)71 

“consumer transaction” means any act or instance of conducting business or other dealings with 
a consumer, including a consumer agreement; (“opération de consommation”)… 

“future performance agreement” means a consumer agreement in respect of which delivery, 
performance or payment in full is not made when the parties enter the agreement; 
(“convention à exécution différée”)… 

“representation” means a representation, claim, statement, offer, request or proposal that is or 
purports to be, 

(a) made respecting or with a view to the supplying of goods or services to consumers, or 
(b) made for the purpose of receiving payment for goods or services supplied or purporting to 

be supplied to consumers; (“assertion”) 
“services” means anything other than goods, including any service, right, entitlement or benefit; 

(“services”) 
“supplier” means a person who is in the business of selling, leasing or trading in goods or 

services or is otherwise in the business of supplying goods or services, and includes an agent 
of the supplier and a person who holds themself out to be a supplier or an agent of the 
supplier; (“fournisseur”)… 

Application 

2. (1) Subject to this section, this Act applies in respect of all consumer transactions if the 
consumer or the person engaging in the transaction with the consumer is located in Ontario when 
the transaction takes place. 

Exceptions 

(2) This Act does not apply in respect of, 

71 Current version: “consumer agreement” means an agreement between a supplier and a consumer in which, (a) the 
supplier agrees to supply goods or services for payment, or (b) the supplier agrees to provide rewards points to the 
consumer, on the supplier’s own behalf or on behalf of another supplier, when the consumer purchases goods or 
services or otherwise acts in a manner specified in the agreement; (“convention de consommation”)… 
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(a) consumer transactions regulated under the Securities Act; 
(b) financial services related to investment products or income securities; 
(c) financial products or services regulated under the Insurance Act, the Credit Unions and 

Caisses Populaires Act, 1994, the Loan and Trust Corporations Act or the Mortgage 
Brokerages, Lenders and Administrators Act, 2006; 

(d) consumer transactions regulated under the Commodity Futures Act; 
(e) prescribed professional services that are regulated under a statute of Ontario; 
(f) consumer transactions for the purchase, sale or lease of real property, except transactions 

with respect to time share agreements as defined in section 20; and 
(g) consumer transactions regulated under the Residential Tenancies Act, 2006. … 

Anti-avoidance 

3. In determining whether this Act applies to an entity or transaction, a court or other tribunal shall 
consider the real substance of the entity or transaction and in so doing may disregard the outward 
form. … 

 

Ontario Regulation 17/05, under the Consumer Protection Act 
(July 1, 2009 – March 9, 2014) (as of July 1, 2018) 

Future Performance Agreements 
Definitions 

23. In the Act and this Part, 

“gift card” means a voucher in any 
form, including an electronic 
credit or written certificate, that 
is issued by a supplier under a 
gift card agreement and that the 
holder is entitled to apply 
towards purchasing goods or 
services covered by the voucher; 
(“carte cadeau”) 

“gift card agreement” means a 
future performance agreement 
under which the supplier issues a 
gift card to the consumer and in 
respect of which the consumer 
makes payment in full when 
entering into the agreement; 
(“convention de carte cadeau”) 

Definitions 

23. In the Act and this Part, 

“gift card” means a voucher in any form, including 
an electronic credit or written certificate, that is 
issued by a supplier under a gift card agreement 
and that the holder is entitled to apply towards 
purchasing goods or services covered by the 
voucher; (“carte-cadeau”) 

“gift card agreement” means a future performance 
agreement under which the supplier issues a gift 
card to the consumer and under which, 

(a) if the card is not reloadable, the consumer 
makes payment in full when entering into the 
agreement, or 

(b) if the card is reloadable, the consumer makes 
payment in an amount equal to the initial value 
of the card when entering into the agreement; 
(“convention de carte-cadeau”) 
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“open loop gift card agreement” 
means a gift card agreement that 
entitles the holder of a gift card to 
apply it towards purchasing 
goods or services from multiple 
unaffiliated sellers. (“convention 
de carte-cadeau universelle”) … 

“open loop gift card agreement” means a gift card 
agreement that entitles the holder of a gift card to 
apply it towards purchasing goods or services 
from multiple unaffiliated sellers. (“convention de 
carte-cadeau universelle”)  

“reloadable gift card” means a gift card to which the 
holder can add value after the initial purchase of 
the card. (“carte-cadeau rechargeable”) 

Gift Card Agreements 
Application of sections 

25.1 Sections 25.2 to 25.5 apply to 
every gift card agreement entered into 
on or after the day this section comes 
into force and to every gift card issued 
under that agreement, but do not apply 
to, 

(a) a gift card that a supplier issues 
for a charitable purpose; or 

(b) a gift card that covers only one 
specific good or service; or 

(c) the gift card agreement under 
which a gift card described in 
clause (a) or (b) is issued.  

 

Application of sections 

25.1 (1) Sections 25.2 to 25.5 apply to every gift card 
agreement entered into on or after the day this section 
comes into force and to every gift card issued under 
that agreement, but do not apply to, 

(a) a gift card that a supplier issues for a charitable 
purpose; 

(b) a gift card that covers only one specific good or 
service; 

(c) a gift card issued by a financial institution; or 
(d) the gift card agreement under which a gift card 

described in clause (a), (b) or (c) is issued.  

(2) In subsection (1), 

“financial institution” means, 
(a) a bank, authorized foreign bank or federal credit 

union as defined in section 2 of the Bank 
Act (Canada), 

(b) a credit union or a league as defined in section 1 
of the Credit Unions and Caisses Populaires 
Act, 1994, or 

(c) a trust corporation or loan corporation 
registered under the Loan and Trust 
Corporations Act.  

(3) For greater certainty, subject to subsection (1), 
sections 25.2 to 25.5 apply to a gift card agreement and 
a gift card issued under it if the holder of the card 
purchased it for themselves or received it from another 
person. 
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No expiry dates 

25.3 (1) No supplier shall enter into a gift card agreement that has an expiry date on the future 
performance of the agreement.  

(2) A gift card agreement with an expiry date on its future performance shall be effective as if it 
had no expiry date if the agreement is otherwise valid.  
Limit on fees 

25.4 (1) No supplier under a gift card 
agreement that is not an open loop gift 
card agreement shall, 

(a) issue a gift card for less than 
the value of the payment made 
by the consumer for entering 
into the agreement or hold out 
that the supplier can provide 
such a gift card; or 

(b) charge a fee to the holder of a 
gift card for anything in 
relation to the card, other than 
a fee for replacing a lost or 
stolen gift card or a fee to 
customize a gift card.  

 

Limit on fees 

25.4 (1) No supplier under a gift card agreement that is 
not an open loop gift card agreement shall, 

(a) issue a gift card for less than the value of the 
payment made by the consumer when entering 
into the agreement or hold out that the supplier 
can provide such a gift card; 

(a.1) add value to a reloadable gift card if the value 
added is less than the value of the payment 
made by the holder of the card to reload the 
card; or 

(b) charge a fee to the holder of a gift card for 
anything in relation to the card, other than a fee 
for replacing a lost or stolen gift card or a fee to 
customize a gift card.  

 

(2) No supplier under an open loop 
gift card agreement shall, 

(a) issue a gift card for less than 
the value of the payment made 
by the consumer for entering 
into the agreement less $1.50 
or hold out that the supplier 
can provide such a gift card; or 

(b) charge a fee to the holder of a 
gift card for anything in 
relation to the card, other than 
a fee for replacing a lost or 
stolen gift card, a fee to 
customize a gift card or a 
dormancy fee in accordance 
with subsection (2.1). 

(2) No supplier under an open loop gift card agreement 
shall, 

(a) issue a gift card for less than the value of the 
payment made by the consumer when entering 
into the agreement less $1.50 or hold out that 
the supplier can provide such a gift card; 

(a.1) add value to a reloadable gift card if the value 
added is less than the value of the payment 
made by the holder of the card to reload the 
card; or 

(b) charge a fee to the holder of a gift card for 
anything in relation to the card, other than a fee 
for replacing a lost or stolen gift card, a fee to 
customize a gift card or a dormancy fee in 
accordance with subsection (2.1).  
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(2.1) The supplier under an open loop gift card agreement may charge a dormancy fee to the 
holder of the gift card if, 

(a) the fee is charged no earlier than, 
(i) 15 months after the end of the month that the consumer entered into the 

agreement, if the holder does not request the supplier for an extension in that 
15th month, or 

(ii) 18 months after the end of the month that the consumer entered into the 
agreement, if the holder requests the supplier for an extension in the 15th month 
after the end of the month that the consumer entered into the agreement; 

(b) the fee does not exceed $2.50 per month; 
(c) the card has a notice on the front of the card in 10 point font indicating that there is fee 

information on the back of the card; 
(d) the card has a notice on the back of the card setting out, clearly and prominently, the 

information mentioned in clauses (a) and (b); and 
(e) the supplier discloses the information mentioned in clauses (a) and (b) to the consumer at 

the time that the consumer enters into the agreement.  

(3) If a supplier or a seller has charged a fee or an amount in contravention of subsection (2), the 
consumer or the holder of a gift card who paid the fee or the amount may demand a refund by 
giving notice to the supplier in accordance with section 92 of the Act within one year after 
making the payment.  

(4) A supplier who receives a notice demanding a refund under subsection (3) shall provide the 
refund within 15 days of receiving the notice. 

Requirements for agreements 

25.5 For the purpose of section 22 of the Act, a future performance agreement that is a gift card 
agreement shall set out the following information: 

1. The fees that the supplier may charge under clause 25.4 (2) (b). 

2. All restrictions, limitations and conditions that the supplier imposes on the use of the gift 
card.  
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Legislation Act, 2006, SO 2006, c 21, sch F, s 64(1)-(2) 
Rule of liberal interpretation 
64 (1) An Act shall be interpreted as being remedial and shall be given such fair, large and liberal 
interpretation as best ensures the attainment of its objects. 
 
Same 
(2) Subsection (1) also applies to a regulation, in the context of the Act under which it is made and 
to the extent that the regulation is consistent with that Act.  

 

Loan and Trust Corporations Act, RSO 1990, c L.25, ss 1, 37(2), 155 & 173 
Definitions 
1 In this Act, … 

“deposit” means, in relation to a registered corporation, money received by it that is 
repayable on demand or after notice or that is repayable upon the expiry of a fixed term; 
(“dépôt”) 
“depositor” means a person who has a deposit in a corporation; (“déposant”)… 

 
Revocation of registration, federal corporations 
37 (1) The registration of a corporation is revoked if the corporation receives notice that its 
authorization to carry on business under the Trust and Loan Companies Act (Canada) is revoked. 
 
Effect of revocation 
(2) When the registration of a corporation is revoked under subsection (1), the corporation shall 
cease to transact or undertake business in Ontario, except to the extent necessary to wind up its 
business in Ontario. … 
 
Status of money received as a deposit 
155 Money received by a trust corporation as a deposit shall be deemed to be held by it in trust for 
its depositors and the trust corporation shall be deemed to guarantee the repayment thereof. … 
 
Common trust funds authorized 
173 (1) Despite this or any other Act, a registered provincial trust corporation and any other 
registered trust corporation that has capacity to do so may, unless the trust instrument otherwise 
directs, invest money held by it as a fiduciary, other than deposits, in one or more common trust 
funds of the trust corporation and, where trust money is held by the trust corporation as a 
co-trustee, the investment thereof in a common trust fund may only be made by the trust 
corporation with the consent of its co-trustees. 
 
Exception 
(2) A common trust fund authorized by subsection (1) shall not include any money in relation to a 
trust established exclusively for savings plans registered under the Income Tax Act (Canada).  
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This is Exhibit “K” referred to in 
the Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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PART I - OVERVIEW 

1. The Appellants/Respondents by Cross-Appeal, Peoples Trust Company and Peoples Card 

Services LLP (collectively, “Peoples”), respond to the cross-appeal of the Plaintiffs and 

Respondent/Appellant by Cross-Appeal (the “Plaintiffs”) from the decision of Perell J. issued 

May 13, 2019 (the “Decision”) in a class proceeding certified on January 31, 2017.  

2. Plaintiffs’ cross-appeal raises the single issue of whether Perell J. erred in finding that the 

General Purpose Reloadable (“GPR”) payment cards are financial products and services regulated 

under the Loan and Trust Corporations Act (the “LTCA”), and are excluded from Ontario’s 

Consumer Protection Act, 2002 (the “CPA”) and Ontario Regulation 17/05 (the “Regulation”) by 

section 2(2) of the CPA.   

3. The two types of cards at issue in this appeal are GPR cards and Single Load Prepaid 

(“SLP”) payment cards issued by Peoples.  The GPR cards and SLP cards are each a form of 

tender or cash replacement product that stores monetary value and permits payments or value 

transfer by access to either the Visa or MasterCard payment networks. 

4. Perell J. correctly determined that GPRs are financial products and services that are not, 

and were never intended to be, regulated by the CPA or the Regulation.  In the appeal, Peoples 

explains how Perell J. erred by inconsistently determining that the SLPs are not financial products 

and services based only on his own inconsistent and illogical distinction, and directly contrary to 

recent legislative clarification. 

5. Perell J. distinguished SLPs from GPRs despite specifically and correctly finding that both 

types provided the identical service of “access to a payment network”  His distinction is grounded 
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solely on his conclusion that access “is a means to different ends depending on whether the card 

was one or the other”.  Perell J. determined that GPRs are a financial product and service, but SLPs 

are not. That determination was based solely on his conclusion that the SLPs are “the means to the 

end of gifting.”  This distinction is contrary to the evidence, which was that the SLPs are used for 

many different purposes, only one of which is gift-giving.  

6. The Plaintiffs’ cross appeal is constructed on selective and distorted descriptions of the 

reasons, misstatements of law, and mischaracterizations of the evidentiary record.  Unable to 

identify any error of law, the Plaintiffs simply repeat the arguments that Perell J. carefully 

considered and correctly rejected, based on a correct application of the law to facts proved by 

evidence. 

7. The Plaintiffs’ cross-appeal is: 

(a) contrary to and defeated by the plain meaning of the words of the CPA and the 
Regulation; 

(b) contrary to the deliberate policy choice and legislative action to exempt already 
regulated financial products and services from the scope of the CPA;  

(c) contrary to the long-standing interpretation, application and enforcement 
application of the CPA by the Ministry of Government and Consumer Services 
(“MGCS”), which enforces the CPA; and, 

(d) based entirely on the unsupportable assertion that merely because the CPA is 
remedial legislation, the plain meaning of express words can be ignored, distorted 
and even contradicted so as to include financial products and services that are 
expressly excluded by the clear and specific exemption clause in section 2(2) of the 
CPA. 

8. In finding the GPRs to be financial products and services regulated by the LTCA, Perell J. 

correctly determined the meaning of, as well as the intent and purpose for, the section 2(2) 

exclusion of certain financial products and services from CPA regulation.  
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9. The CPA and the Regulation are specifically directed at “vouchers” that carry an 

entitlement to purchase goods at a single retailer or an identifiable group of associated retailers. 

The definition expressly defines a “gift card” as a “voucher” that the holder is entitled to apply 

towards purchasing goods or services covered by the voucher. The CPA and Regulation are 

aimed only at “vouchers” that are at least capable of being used for gifting purposes. 

10. By its plain meaning, the definition of gift card contemplates a pre-purchase of specific 

goods or services.  The voucher must “cover” specific goods and services.  The recent clarification 

of the applicable regulation is exactly what the legislature describes it to be—a restatement and 

clarification of what the Regulation always meant, and was consistently understood to mean, and 

what was always intended to mean.  

11. The GPRs are fundamentally different from a gift card.  By providing access to a universal 

payment network, they are a form of tender or cash replacement product and service that stores 

monetary value and permits value transfer by access to a universal payment network. They are a 

pure financial product and service.  They do not function to attract customers into any specific 

retailer or group of retailers, and are not marketed for gifting purposes.  Due to their attributes and 

regulatory limitations, they are unsuitable for gifting purposes because they must be purchased by 

the ultimate user in order to comply with various “know your client”, anti-money laundering and 

other legislative and regulatory requirements.   

12. In the Decision, Perell J.: 

(a) correctly found that the GPR cards are financial products and services; 
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(b) correctly interpreted “regulated under the Loan and Trust Corporations Act” in 
paragraph 2(2)(c) of the CPA to include corporations, like Peoples, that are 
registered under the LTCA;1 and, 

(c) correctly found that the GPR cards are regulated under the LTCA and therefore are 
expressly excluded from the CPA and the Regulation by section 2(2)(c) of the 
CPA.2 

PART II - FACTS 

A. Summary of Facts Relevant to the Cross-Appeal 

13. Peoples relies on the facts set out in paragraphs 8-25 of its Appeal Factum, and the 

following additional facts. 

14. The GPR cards are fundamentally different from retail gift cards in functionality, 

attributes, cardholder protections and fee structures.  Key factual attributes of the GPR cards 

include3:   

(a) the GPR card purchaser must complete a know-your-client process, including 
providing verified information4;  

(b) the identity of the GPR card purchaser is known because the purchaser is required 
to show identification at the time of purchase and this identity information is 
recorded; 

(c) a GPR card is activated or loaded at the time of purchase with an initial value.  The 
cardholder may then subsequently add additional value to allow for continued use 
after the initial value is spent.5  The specific process for loading additional value 
onto a GPR card is determined by the particular cardholder agreement of the 
product at issue6; and 

(d) a GPR card includes a personal identification number (a “PIN” or “PIN number”) 
assigned to the individual cardholder that permits the individual to withdraw and 
deposit cash at ATM machines, make electronic fund transfers to pay bills or for 

                                                 
1 Reasons, para. 155, ABC, Tab 4, p. 57. 
2 Reasons, para. 158, ABC, Tab 4, 57. 
3 Affidavit of Peter Read sworn February 2, 2018 (“Read Affidavit”), Appeal Book and Compendium of the 
Appellants (“ABC”), Tab 9A, p. 242, para. 50. 
4 Read Affidavit, ABC, Tab 9A, pp. 244-45, para. 57. 
5 Read Affidavit, ABC, Tab 9A, p. 242, para. 50. 
6 Read Affidavit, ABC, Tab 9A, p. 242, para. 50. 
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other purposes, receive electronic funds transfers for payroll or other purposes, and 
enjoy the benefits of a range of fraud protections;,7 

(e) Consumer Protections / Additional Features. GPR cards offer many more 
consumer protections and additional features than closed loop gift cards or 
Restricted Access Cards (“RAN”) or mall cards.  For example, GPR cards offer 
consumer protections and features like liability protection for unauthorized 
charges, dispute resolution, chargebacks, PCI security measures, and cheque 
refunds.8 

(f) Financial Product Labelling and Marketing. Closed loop gift and mall cards are 
labeled “gift card”.  GPR cards typically are marketed as a “prepaid card” or 
“payment card” with the credit card network brand and issuer name attached; and,9 

(g) Federal Anti-Money Laundering Legislation (“AML”). Under federal AML 
law, GPR cards have been deemed sophisticated financial products that have 
potential for money laundering/terrorist financing risks. Network-branded payment 
cards are identified as capable of being utilized for money laundering and terrorist 
financing activities.   GPR card issuers are legally required to perform the same 
customer identification and verification as required to open up a bank account or 
debit card (e.g. collect personal information, view documentary identification, use 
third party identity database to confirm validity, etc.).  Additionally, issuers are 
required to maintain an AML program that includes the appointment of an AML 
officer, sanction screening, velocity controls, transaction monitoring and other 
controls.  By contrast, the federal AML law excludes closed loop gift and RAN 
cards entirely.10 
 

15. The GPR cards issued by Peoples are legally required to comply with AML legislative 

regulations and protections described above.   As a result of these customer identification and other 

mandatory purchase information (including collecting personal information, viewing 

documentary identification, confirming validity using third party databases), GPR cards are 

unsuitable for gift purposes, and are very rarely used as gift cards because the ultimate user must 

be present at the time of purchase. 

                                                 
7 Read Affidavit, ABC, Tab 9A, p. 243, para. 52. 
8 Read Affidavit, ABC, Tab 9A, p. 240, para. 41. 
9 Read Affidavit, ABC, Tab 9A, p. 243, para. 53. 
10 Regulation Amending Certain Regulations Made Under the Proceeds of Crime (Money Laundering) and Terrorist 
Financing Act, 2018, ABC, Tab 10A, p. 312-478.  Note that this regulation is not yet in force.  
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B. GPR Cards Have No Direct Connection to Any Specific Retailer  

16. In a GPR transaction, the issuer has no direct interest in any transactions for which the card 

can be used to pay.  Rather, the only services being offered by the issuer is storing of value and 

access to a payment network to enable payments made from that stored value.  The issuer earns 

revenue only from fees for providing access to the payment network and conducting payment 

settlement services.11 

17. Universal access to world-wide payment networks is crucial to many business users and 

consumers and has an independent value that is separate from the actual goods or services 

purchased through transactions on the payment network.12  GPRs enable access to a payment 

network that is valuable for many commercial and consumer transactions, particularly involving 

multiple jurisdictions, online purchasers and mobile devices.13  

18. GPR cards offer many benefits, including: 

(a) enabling persons who do not have a traditional credit card to participate in 
transactions that require access to a major payment network; 

(b) promoting budgeting and controlling spending; 

(c) avoiding the high interest charges associated with traditional credit card debt; 

(d) protection against fraud associated with online purchases; 

(e) when travelling, network payment cards are safer to carry than cash, and certain 
products may be used to obtain cash advances from ATMs; and, 

(f) employers can use prepaid network payment cards to pay in advance for employee 
travel or other expenses, while controlling spending limits.14 

                                                 
11 Read Affidavit, ABC, Tab 9A, p. 240, para. 39. 
12 Read Affidavit, ABC, Tab 9A, p. 240, para. 40. 
13 Read Affidavit, ABC, Tab 9A, p. 240, para. 40. 
14 Read Affidavit, ABC, Tab 9A, p.240, para. 41. 
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C. Background to Amendments to Regulation 

19. From the inception of the Regulation to December 2014, Ontario’s position had 

consistently been that the Regulation does not apply to network-branded payment cards and 

therefore does not apply to GPR cards.  Public statements about the meaning and application of the 

Regulation made by the Ontario Ministry of Consumer Services between 2008 and 2014 establish 

that both the SLP cards and the GPR cards are outside the scope of the Regulation.15  As described 

below, the purpose behind the 2018 clarification to the Regulation was expressly announced by the 

MGCS, which issued a specific public confirmation that the Regulation and gift card rules therein 

do not apply to prepaid credit cards issued by certain financial institutions: 

I am pleased to inform you that the Ministry of Government and 
Consumer Services (MGCS) is proposing to clarify Ontario’s gift card 
rules by updating Ontario Regulation 17/05 (O. Reg. 17/05) under the 
Consumer Protection Act, 2002…. 

The ministry is proposing to explicitly clarify that the gift card rules: 

1. Do not apply to prepaid credit cards issued by certain financial 
institutions; 

2. Apply to gift cards, even if they are not purchased as gifts; and, 

3. Apply to reloadable gift cards…16 [emphasis added] 
D. Clarifying Amendment to the Regulation 

20. In July 2018, the Regulation was amended to clarify that the Ontario gift card regime does 

not apply to pre-paid credit cards issued by certain financial institutions. Specifically, section 25.1 

of the Regulation now states [new amendments in bold face]: 

25.1 (1) Sections 25.2 to 25.5 apply to every gift card agreement entered 
into on or after the day this section comes into force and to every gift card 
issued under that agreement, but do not apply to, 

(a) a gift card that a supplier issues for a charitable purpose; 

                                                 
15 Sankar v. Bell Mobility, 2013 ONSC 5916 at para. 42, ABOA, Tab 5; Read Affidavit, ABC, Tabs 9A, p. 251, para. 
82 and Exhibits 88-91, ABC, Tabs 9A and 9C, pp. 251, 276-87; Ontario Ministry Statements, ABC, Tab 10B, pp. 
471-89. 
16 Read Affidavit, ABC, Tab 9A, p. 258, para. 114, and Exhibit 100, ABC Tab 9B, p. 272-74. 
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(b) a gift card that covers only one specific good or service; 

(c) a gift card issued by a financial institution; or 

(d) the gift card agreement under which a gift card described in 
clause (a), (b) or (c) is issued. 

(2) In subsection (1), 

“financial institution” means, 

(a) a bank, authorized foreign bank or federal credit union as defined 
in section 2 of the Bank Act (Canada), 

(b) a credit union or a league as defined in section 1 of the Credit 
Unions and Caisses Populaires Act, 1994, or 

(c) a trust corporation or loan corporation registered under the Loan 
and Trust Corporations Act. O. Reg. 202/18, s. 2 (2). 

(3) For greater certainty, subject to subsection (1), sections 25.2 to 
25.5 apply to a gift card agreement and a gift card issued under it if 
the holder of the card purchased it for themselves or received it from 
another person. O. Reg. 202/18, s. 2(2).17 

E. Findings of Perell J. Relevant to Cross-Appeal 

21. Perell J. correctly found that GPR cards are financial products or services that are not 

regulated under the CPA for the following reasons: 

(a) Perell J. held that a GPR card practically speaking, is not much different than 
signing a deposit agreement with a financial institution, making a small opening 
deposit, and with more depositing to follow gaining the benefits of having a bank 
account. For a GPR card cardholder access to a payment network is to obtain 
banking services.18 

(b) the GPR cards are financial products and services; 

(c) The words “regulated under the Loan and Trust Corporations Act” in section 
2(2)(c) of the CPA included corporations, like Peoples, that are registered under the 
LTCA. The Plaintiffs did not contest Peoples’ position that Peoples is regulated 
under the LTCA19; 

                                                 
17 Regulation, s. 25.1(1).   
18 Reasons, paras. 156, 159. 161, ABC, Tab 4, pp. 57-58. 
19 Reasons for Decision of Perell J. dated May 13, 2019 (“Reasons”), para. 155, ABC, Tab 4, p. 57. 
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(d) Peoples’ financial services and products, including GPR cards, are regulated under 
the LTCA because Peoples was and is regulated under the LTCA. As a result, the 
GPR cards are regulated under the LTCA.20 

(e) Perell J. carefully considered and correctly rejected the Plaintiffs’ word-twisting, 
unsupportable argument that section 2(2) narrowly excludes only a sub-set of 
individual financial products and services that are individually and specifically 
identified and described in the legislation of the various regulatory regimes 
described therein;21 and 

(f) Perell J. declined to interpret section 2(2) of the CPA “as some sort of anticipatory 
conflict of statutes provision” which would have the CPA and the Regulation apply 
unless and until some other statute occupied the field. He held that the exemptions 
provided by section 2(2) of the CPA operate immediately because the subject 
matter of the exemption is the matter for another statute. The exemption is not 
“inchoate” awaiting the regulations of another consumer protection statute.22  

22. In doing so, he carefully considered each of the arguments that the Plaintiffs now assert, 

and then correctly interpreted and applied the words of the CPA to the facts proved by the 

evidence, including (a) the uncontested fact that Peoples’ trust was regulated under the LTCA, (b) 

the attributes and regulatory requirements of the GPRs, and (c) the purposes and uses of the GPRs 

by GPR purchasers.  He then correctly held that the GPR cards are a financial product and service 

regulated under the LTCA. 

PART III - ISSUES AND ARGUMENT ON CROSS-APPEAL 

A. Standard of Review 

23. Issues of statutory interpretation are matters of law reviewable on a correctness standard.23  

On such an appeal, this Court is free to replace the Motions Judge’s opinion with its own.24  

However, on questions of fact, inferences of fact, and questions of mixed fact and law, the 

                                                 
20 Reasons, para. 157, ABC, Tab 4, p. 57 
21 Reasons, paras. 156-157, ABC, Tab 4, p. 57.  
22 Reasons, para. 156, ABC, Tab 4, p. 57. 
23 Canadian National Railway v. Canada (Attorney General), 2014 SCC 40, at para. 33. ABOA, Tab 1 and Heritage 
Capital Corp. v. Equitable Trust Co. [2016] 1 S.C.R. 306 at p. 23, ABOA, Tab 2. 
24 Housen v Nikolaisen, 2002 SCC 33 at paras 8-9, Book of Authorities of the Plaintiff (“PBOA”), Tab 1. 
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appellate court must treat the Motions Judge’s decision with great deference unless it is established 

that there was a palpable and overriding error.25 

24. The Plaintiffs’ cross-appeal seeks to reverse Perell J.’s determination that the GPR cards 

are financial products and services excluded by section 2(2) of the CPA.  That determination arises 

from and is based on the application of the CPA and the Regulation to the GPR cards, and 

inferences of fact from a detailed record, nearly 4,000 pages in length. The applicable standard of 

review in respect of these findings is not “correctness” as suggested by the Plaintiffs.  Rather, those 

findings as they relate to the determination that the GPRs are financial products and services 

expressly excluded by section 2(2) are entitled to deference26. 

B. The Section 2(2) Exemption Applies to Exclude GPR Cards 

25. Section 2(2)(c) of the CPA provides that the legislation does not apply to financial products 

and services regulated under Ontario’s Loan and Trust Corporations Act:27 

Exceptions 
(2) This Act does not apply in respect of, 

(a) consumer transactions regulated under the Securities Act; 
(b) financial services related to investment products or income securities; 

(c) financial products or services regulated under the Insurance Act, 
the Credit Unions and Caisses Populaires Act, 1994, the Loan and Trust 
Corporations Act or the Mortgage Brokerages, Lenders and 
Administrators Act, 2006; 

(d) consumer transactions regulated under the Commodity Futures Act; 
(e) prescribed professional services that are regulated under a statute of 
Ontario; 

                                                 
25 Housen v Nikolaisen, 2002 SCC 33 at paras 10-12, 23-24, and 36, RBOA, Tab 1. 
26 Housen v Nikolaisen, 2002 SCC 33 at para 21, PBOA, Tab 1. 
27 R.S.O. 1990, c. L.25; see also s. 25.1(1) of the newly amended Regulation 202/18, effective July 1, 2018, which is 
now consistent with section 2(2) of the CPA; see also Schnarr v. Blue Mountain Resorts Ltd., 2018 ONCA 313 at para. 
38, RXBOA, Tab 1.  
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(f) consumer transactions for the purchase, sale or lease of real property, 
except transactions with respect to time share agreements as defined 
in section 20; and 

(g) consumer transactions regulated under the Residential Tenancies Act, 
2006.   [emphasis added] 

C. GPR Cards Are Financial Services and Products 

26. The primary and dominant purpose of GPRs is to provide a tender or cash replacement 

service that is accepted globally for in-person, online or telephone purchases. 28 The service 

provided is a value storage and transfer mechanism. It is a worldwide recognized method of value 

exchange.  It is fundamentally different from a simple advance purchase and payment for goods or 

services offered by a specific retailer or group of retailers.29 

27. A GPR card is a pre-paid network payment card and can be repeatedly “reloaded” with 

additional funds by the cardholder.30  GPR cards are used exclusively for secure cash replacement, 

or as a credit card substitute.31 They function as spending cards to replace traditional credit cards, 

spending trackers, and secure online or cross-border purchase cards.32  Payment cards typically are 

used by unbanked and underbanked persons that require the cards’ deposit-like features, including: 

a repository for deposits, ATM cash access, electronic funds transfers, and remittances.33 GPR 

cards have a wide-range of non-consumer purposes. 

28. GPR cards resemble and share many key attributes of a deposit account and other 

traditional financial products.  These attributes include liability protection for unauthorized 

charges, dispute resolution, chargebacks, PCI security measures, and cheque refunds, as well as 

                                                 
28 Read Affidavit, ABC, Tab 9A, p.241, para. 43. 
29 Read Affidavit, ABC, Tab 9A, p.241, para. 44. 
30 Read Affidavit, ABC, Tab 9A, p. 242, para. 50. 
31 Read Affidavit, ABC, Tab 9A, p. 243, para. 53. 
32 Read Affidavit, ABC, Tab 9A, p. 243 para. 53. 
33 Read Affidavit, ABC, Tab 9A, p. 234 para. 16. 
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anti-money laundering features, including the requirement that Peoples must perform, or require 

GPR card retailers to perform, the same customer identification and verification as required to 

open up a bank account or debit card (e.g. collect personal information, view documentary 

identification, use third party identity database to confirm validity, etc.).34 

29. GPR cards therefore are fundamentally different from retail gift cards in functionality, 

attributes, cardholder protections and fee structures.  GPR cards are not a “voucher” covering 

specific goods or services available from any product or service provider. 

30. By contrast with SLP cards, GPR cards are never or are very rarely used as gift cards 

because a customer must go through the “know your client” process (as discussed below).35 

D. GPR Cards Are Regulated under the Loan and Trust Corporations Act  

31. Section 2(2)(c) of the CPA exempts financial products or services regulated under  the 

LTCA.  Peoples was incorporated as a trust company under the federal  counterpart to the LTCA, 

the Trust and Loan Companies Act (“TLCA”).   Since 1997, Peoples, as a federally-regulated trust 

and loan corporation operating in Ontario, has been registered under the LTCA and therefore has 

been regulated under the LTCA.36 Therefore, since at least 1997, Peoples has been regulated under 

the LTCA. The Plaintiffs do not contest this fact. 

                                                 
34 Regulation Amending Certain Regulations Made Under the Proceeds of Crime (Money Laundering) and Terrorist 
Financing Act, 2018, ABC, Tab 10A, pp. 312-478.  Note that this regulation is not yet in force.  
35 Read Affidavit, ABC, Tab 9A, p.243, para. 53. 
36 Supplementary Affidavit of Peter Read sworn March 5, 2019 (“Supplementary Read Affidavit”), paras. 4-5, ABC, 
Tab 9E, p. 295. 
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32. Importantly, as of August 1, 2008, by virtue of amendments to the LTCA37, registration as a 

provincial loan or trust company is restricted to corporations existing pursuant to the TLCA.38   

These amendments demonstrate that the legislature intended to harmonise provincial and federal 

standards and regulations applicable to trust and loan companies. The Financial Services 

Regulatory Authority of Ontario—and its predecessor the Financial Services Commission of 

Ontario—recognized the office of the Superintendent of Financial Institutions (OSFI) as the 

“primary regulator” for the loan and trust sector.39  

33. Under Ontario law, Peoples is regulated under the LTCA.  It would be contrary to that 

intent and harmonization initiative to apply the CPA to financial products and services offered by 

Peoples which are regulated by the LTCA, when the CPA expressly and specifically excludes from 

the scope of the CPA the very same products when issued by an otherwise identical 

provincially-regulated entity.   

34. The Plaintiffs argue that “regulated under” means, in essence, “that are subject to existing 

regulations under” the enumerated Acts in question. However, the Plaintiffs’ proposed 

interpretation of the CPA is contradicted both by the plain meaning of its words, and the 

Legislature’s intent. It also ignores the inescapable facts about the manner in which the different 

legislation regulating certain financial products and services are drafted. None of the legislative 

regulatory regimes contain any list or description of individual financial products or services. 

                                                 
37  Responsible Choices for Growth and Accountability Act (2001 Budget), 2001, S.O. 2001, c. 8 - Bill 45 
[“Responsible Choices for Growth and Accountability Act”]. 
38 Responsible Choices for Growth and Accountability Act, s. 68.(1), s. 69, Schedule “B”. See also the amended 
provincial Loan and Trust Corporations Act, R.S.O. 1990, c. L. 25, ss. 31(1),  31.1(1), Schedule “B”. 
39  Financial Services Regulatory Authority of Ontario, “Loan and Trust Sector”, accessed at < 
https://www.fsrao.ca/industry/loan-and-trust-sector>, RXBOA, Tab 2. 
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Rather, they apply to specific defined entities, and in that way they regulate the financial products 

and services provided by those entities.  

35. Not only is the Plaintiffs’ position undermined by the express words of the various 

regulatory regimes described in section 2(2) of the CPA, the insistence that each of those regimes 

must contain a catalogue or specific listing of individual financial products and services would be 

unworkable. It would require the legislators to specifically anticipate every potential financial 

product or service, or variation thereof, and to specifically list them in the legislation as being a 

target of the legislation.  

36. The Plaintiffs’ position would require such an unrealistic degree of specificity in the 

regulatory regimes that would qualify a financial product or service for exemption under section 

2(2)(c), that simply does not exist in any of the legislation, nor has it ever existed in the past, and is 

contrary to the means by which each of those statutes regulates defined entities and by so doing, 

regulates the financial products and services provided by those entities.  

37. This point is also proved by the specific words used in other parts of section 2(2) of the 

CPA. For example, section 2(2)(e) exempts prescribed professional services regulated under an 

Ontario statute. This includes professional services provided by a lawyer or a physician. However, 

the regulatory regimes enacted by Ontario legislation for lawyers and physicians respectively, do 

not purport to identify each specific service that a lawyer or physician might provide.  They do not 

contain any list of individual particular services that are regulated, or contain any basis to suggest 

that other services performed by a lawyer or physician are subject to no regulation.  

38. Rather, these regulatory regimes regulate all of the services offered by a lawyer and a 

physician respectively, by regulating persons practicing law or practicing medicine. They regulate 
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the person, just like the LTCA regulates an entity. All of the products or services offered by that 

regulated person are therefore regulated by the legislative regulatory regime. 

39. The Plaintiffs assert that “the purpose of this section is to avoid overlapping and potentially 

contradictory regulation of specific products, services or transactions”, describing the Legislature 

as having made a deliberate choice to exempt transactions (and specific products or services) 

already regulated by other statutes.40 In support of this contention, they cite a reference by this 

Court41 to a consultation paper (the “Consultation Paper”) of the former Ministry of Consumer 

and Commercial Relations.42 The Plaintiffs claim that this Consultation Paper illustrates that the 

Legislature “made a deliberate policy choice to exempt transactions”.43 

40. However, the Plaintiffs have misunderstood the Consultation Paper upon which they seek 

to rely. Read in its entirety, that Consultation Paper confirms that Perell J. correctly interpreted and 

applied section 2(2) to exempt the GPR cards from the CPA regime.  

41. Neither the Consultation Paper nor the text of the legislation and applicable regulations 

supports this interpretation.  The Plaintiffs isolate certain language words concerning new 

consumer protection legislation. They selectively refer to an intention that consumer law should 

not apply to “transactions already governed under regulatory regimes that adequately address 

consumer protection.”44  When placed in their proper context, the words in the Consultation Paper 

do not support a service-by-service or transaction-by-transaction interpretation of the words 

“regulated under.” This is to be expected, given that none of the regulatory regimes specifically 

                                                 
40 Plaintiff’s Factum on the Cross-Appeal, paras. 7-9 
41 Schnarr v. Blue Mountain Resorts Ltd., 2018 ONCA 313 at paras. 34-35, RXBOA, Tab 1.  
42 Plaintiff’s Factum on the Cross-Appeal, para. 7 references the consultation paper titled “Consumer Protection for 
the 21st Century”, Ministry of Consumer and Commercial Relations, August 2000, RXBOA, Tab 3. 
43 Plaintiff’s Factum on the Cross-Appeal, para. 9. 
44 Plaintiff’s Factum on the Cross-Appeal, para. 8. 
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identify any transaction or type of product or service that is subject to the regulatory regime. Those 

regimes regulate entities that issue financial products and thereby regulate the financial products 

issued by those entities. 

42. The Consultation Paper’s discussion of exemptions made an express distinction between 

products or services that are exempt because of the regulated sector in which they operate, and 

products or services that are specifically intended to be exempt. The Consultation Paper begins its 

discussion of exemptions under the heading “What Should Not Be Covered?” with a general 

reference to certain sectors that should be excluded: 

Although any transaction in which individuals pay for anything is in some sense a 
consumer transaction, there are several areas in which other specialized legal regimes 
apply instead of consumer law. Real estate transactions, residential tenancy matters, 
securities and insurance are four prime examples of key areas in which general provincial 
consumer law does not apply because a specific body of law or regulatory regime is already 
in place in each case. The Ministry is not proposing that general consumer law apply to 
these sectors.45 

43. After enunciating this general principle that certain sectors should be exempt, the 

Consultation Paper deals with what it describes as a different subset of consumer transactions with 

respect to which the desirability of recognizing exemptions ought to be considered: 

The proposed broader definition of consumer transactions would also call into question its 
application to areas that are already regulated by industry- and sector-specific legislation. 
These include many regulated professions that have their own rules and oversight bodies, 
for example, those regulating architects, accountants, engineers, lawyers and health 
professionals. 

In such cases, having two applicable legal regimes could be confusing, both for the public 
and the regulated sector. Similarly, having two regulatory bodies creates duplication. 
Where a specialized regulatory body exists that adequately addresses consumer issues, the 
Ministry proposes that the sector it applies to be exempted from general consumer law. For 
example, a regulatory system could address consumer issues adequately if it supports the 
basic elements of the principle of fair treatment outlined in the introduction of this paper. 
Those elements are information disclosure, remedies and enforcement. Sectors that 

                                                 
45 “Consumer Protection for the 21st Century”, Ministry of Consumer and Commercial Relations, August 2000, p. 9 
(emphasis added), RXBOA, Tab 3. 
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previously were clearly subject to consumer protection law, such as real estate brokering, 
automobile sales and travel services, would continue to be subject to future general 
consumer law. 

Sector-specific exemptions would be contained in regulation instead of statute law, which 
would allow such exemptions to be reviewed more easily in terms of their appropriateness 
and reconsidered if marketplace conditions change.46 

44. The differences between these two classes of cases is exemplified in the structure of 

subsection 2(2), which contains 7 different classes of exemption: 

(a) consumer transactions regulated under the Securities Act; 

(b) financial services related to investment products or income securities; 

(c) financial products or services regulated under the Insurance Act, the Credit Unions 
and Caisses Populaires Act, 1994, the Loan and Trust Corporations Act or the 
Mortgage Brokerages, Lenders and Administrators Act, 2006; 

(d) consumer transactions regulated under the Commodity Futures Act; 

(e) prescribed professional services that are regulated under a statute of Ontario; 

(f) consumer transactions for the purchase, sale or lease of real property, except 
transactions with respect to time share agreements as defined in section 20; and, 

(g) consumer transactions regulated under the Residential Tenancies Act, 2006.   

45. It is noteworthy that the exemptions described in paragraphs (a), (b), (c) and (g) refer to 

regimes corresponding with the broad industry sectors to which the Consultation Paper anticipated 

“general consumer law” should not apply. The specific reference in the Consultation Paper to 

“sector-specific” exemptions that would be tailored to specific exemptions in regulations.  

Notably, the exemption in paragraph (e) addresses exactly these situations, which are not 

                                                 
46 “Consumer Protection for the 21st Century”, Ministry of Consumer and Commercial Relations, August 2000, p. 9 
(emphasis added), RXBOA, Tab 3. 
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described as a general exemption from the Act, but only with respect to “prescribed professional 

services” “regulated under” a statute of Ontario. 

46. Even then, the exemption under section 1 of the Regulation corresponding to the 

exemption contemplated in paragraph (e) does not in fact describe specific services or assess the 

degree to which they are “regulated under” the applicable professional regulatory legislation. It 

simply refers to a “professional service provided by a person governed by, or subject to, any of the 

following Acts…”.  

47. The drafters of the Regulation plainly did not believe that for a service to be “regulated 

under” a specific statute, it had to be demonstrated that the statute had a regulatory regime that 

addressed that service. The drafters of the Regulation assumed that “regulated under” meant 

“subject to regulation under.” That is fully consistent with the Consultation Paper’s expressed 

intention that certain regulated sectors would simply not be subject to the CPA.  

E. The Amendments Confirm What Was Always Intended 

48. As referenced in Peoples’ Appeal Factum, the Ontario government has made at least four 

specific statements confirming that the Regulation does not apply to network-branded payment 

cards issued by federally regulated institutions47:   

(a) “[The Regulation] will not apply to […] cards that are subject to federal jurisdiction 
[…]” (“McGuinty Government Starts the Clock to ban Gift Card Expiry Dates”, 
News Release, issued May 29, 2007); 

(b) “[The Regulation] will not apply to […] cards that are subject to federal jurisdiction 
[…]” (“Retailer Notice: New regulations that prohibit gift card expiry dates come 
into effect October 1st”, News Release, issued September 30, 2007);  

                                                 
47 Read Affidavit, ABC, Tab 9A, p. 251, para. 82. See Exhibits 88-91 for the statements from the Ontario Government, 
ABC, Tab 9C, pp. 277-87.  
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(c) “There are some exceptions [to the application of the Regulation] – expiry dates 
and/or administrative fees may still apply to: […] cards subject to federal 
jurisdiction, such as prepaid phone cards or credit card branded gift cards” (News 
Release, issued December 19, 2008); and, 

(d) “[The Regulation” does] not apply to: […] prepaid credit cards – the name may say 
‘VISA’ or ‘MasterCard’, but these are actually gift cards, not credit cards. You pay 
a fee to buy one, but there is no fee when you use it. Fees apply if you: [h]old the 
card longer than six months, or [r]eplace a lost or stolen card” (Gift Cards: What 
you need to know”, 2011).   

49. By e-mail dated January 19, 2018, the MGCS confirmed that the gift card rules enacted 

under the Regulation do not apply to prepaid credit cards issued by certain financial institutions.48   

I am pleased to inform you that the Ministry of Government and 
Consumer Services (MGCS) is proposing to clarify Ontario’s gift card 
rules by updating Ontario Regulation 17/05 (O. Reg. 17/05) under the 
Consumer Protection Act, 2002…. 

… 

The ministry is proposing to explicitly clarify that the gift card rules: 

Do not apply to prepaid credit cards issued by certain financial 
institutions; 

Apply to gift cards, even if they are not purchased as gifts; and,  

Apply to reloadable gift cards…49 

50. Moreover, an MGCS consultation paper specifically confirmed that the MGCS “is 

proposing to clarify the gift card rules in the [the Regulation] under the [CPA]” by expressly 

confirming that the Regulation and the gift card rules enacted thereunder: 

(a) do not apply to pre-paid credit cards issued by certain financial institutions; 

(b) apply to gift cards, even if they are not purchased as gifts; and, 

(c) apply to reloadable gift cards.50 

                                                 
48 Read Affidavit, ABC, Tab 9A, p. 258, para. 114.  See Exhibit 100, ABC, Tab 9B, pp. 273-74. 
49 Read Affidavit, ABC, Tab 9A, p. 258, para. 114, See Exhibit 100, ABC, Tab 9B, pp. 273-74. 
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51. The proposed mechanism to confirm that the Regulation does not apply to 

network-branded payment cards was to clarify and confirm the original meaning by inserting a 

specific exemption in the Regulation for those types of cards.51.  The proposed clarification was to 

make an express exemption for “a gift card issued under an agreement between a cardholder and a 

financial institution relating to the user of the card”.52   The Regulation would be amended to 

define a “financial institution” to mean: 

(a) a bank, authorized foreign bank, or federal credit union as defined in section 2 of 
the Bank Act (Canada); 

(b) a credit union registered under the Credit Union and Caisses Populaires Act, 1994; 
and, 

(c) a trust corporation or loan corporation as defined in the Loan and Trust 
Corporations Act.53 

52. The consultation paper included the following statements:54 

PROPOSAL TO CLARIFY THE GIFT CARD RULES UNDER THE 
CONSUMER PROTECTION ACT, 2002 

… 

The Ministry of Government and Consumer Services is proposing to 
clarify the gift card rules in Ontario Regulation 17/05 under the Consumer 
Protection Act, 2002…. 

… 

The proposed changes being considered are intended to clarify that the gift 
card rules: 

Do not apply to prepaid credit cards issued by certain financial 
institutions; 

Apply to gift cards, even if they are not purchased as gifts; and,  

Apply to reloadable gift cards… 

Background  
                                                                                                                                                             
50 Read Affidavit, ABC, Tab 9A, p. 258, para. 115. 
51 Read Affidavit, ABC, Tab 9A, p. 258, para. 116. 
52 Read Affidavit, ABC, Tab 9A, p. 259, para. 117. 
53 Read Affidavit, ABC, Tab 9A, p. 259, para. 117. 
54 Read Affidavit, ABC, Tab 9A, pp. 258-59, para. 115-118 and Exhibit 101. 
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Ontario Regulation 17/05 (O. Reg. 17/05), made under the Consumer 
Protection Act, 2002, includes rules intended to protect consumers who 
buy gift cards. These rules, found in sections 25.1 to 25.5 of O. Reg. 17/05, 
generally prohibit expiry dates on gift cards and fees that reduce the face 
value of gift cards. The amendments came into effect in 2007.  

Since the rules came into effect, there has been some confusion in the 
marketplace about how the rules apply to certain types of cards, like 
prepaid credit cards.  

1. PREPAID CREDIT CARDS  

Financial institutions, like banks, issue prepaid credit cards…. 

To clarify that O. Reg. 17/05 does not apply to prepaid credit cards issued 
by certain financial institutions, the ministry proposes a clear exemption in 
the regulation for these types of cards. Some of these cards are issued by 
these financial institutions that are subject to other regulations – for 
example, the federal government has rules for prepaid credit cards issued 
by federally regulated financial institutions.  

Section 25.1 of O. Reg. 17/05 provides that the gift card rules do not apply 
to certain types of cards, like cards issued for charitable purposes or for 
only one specific good or service. The proposal is to add an exemption for 
“a gift card issued under an agreement between cardholder and a financial 
institution relating to the use of the card.”  

O. Reg. 17/05 would be amended to define “financial institution” to mean:  

A bank, authorized foreign bank or federal credit union as defined 
in section 2 of the Bank Act (Canada);  

A credit union registered under the Credit Union and Caisses 
Populaires Act, 1994; and,  

A trust corporation or loan corporation as defined in the Loan and 
Trust Corporations Act.  

53. While not determinative, the fact that the drafters of the Regulation regarded the new 

amendments to the regulation as clarifying the scope of the applicability of the CPA deserves, and 

should be accorded, significant weight. As noted in paragraph 59 of Peoples’ Appeal Factum, the 

changes introduced by the drafters of the regulation have two possible explanations. Either they 

were intended to effect a substantive change, or they were intended to make explicit what was 

always the intention. 
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54. The only available indications of intent here point to the second explanation as best 

describing the reason why the amendments were made. As noted in paragraphs 59-63 of Peoples’ 

Appeal Factum, the circumstances here are like those confronted by the Court of Appeal in 

Demers v B.R. Davidson Mining and Development Ltd.55 There, the Court noted the absence of 

any indication that the legislature “clearly and unambiguously” was trying to effect a change in the 

law when it amended a regulation under the Insurance Act to stipulate that CPP benefits were not 

deductible from a damage award for loss of income or earning capacity. The amendments to the 

applicable regulation in that case were interpreted as making clear what was previously open to 

argument.56 

55. As noted in paragraphs 59-63 of the Peoples’ Appeal Factum, this Court’s decision in 

Demers illustrates that drafters of legislation and regulation can, and very frequently do, amend 

words in a statute so as to remove doubt about their interpretation. In the absence of any 

compelling indication in the regulatory background or the surrounding circumstances to suggest 

that the amendments to section 25.1 were intended to effect a policy change, the only available 

indications of intent here indicate unequivocally that the drafters of the regulation were seeking to 

clarify and confirm the existing meaning of the Regulation, not to change its meaning in any way, 

or change the types of payment cards to which it applies. 

56. Moreover, there is a rational explanation as to why subsection 2(2)(c) of the CPA referred 

to financial products or services regulated under the LTCA.  The legislation was introduced well 

before the Supreme Court of Canada determined in Bank of Montreal v. Marcotte,57 that provincial 

                                                 
55 Demers v B.R. Davidson Mining and Development Ltd., 2012 ONCA 384, ABOA, Tab 6. 
56 Demers v B.R. Davidson Mining and Development Ltd., 2012 ONCA 384 at para. 42, ABOA, Tab 6. 
57 Bank of Montreal v. Marcotte, 2014 SCC 55, Tab 11. 
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consumer protection law could apply to financial services offered by federally regulated financial 

institutions, which extended the scope of provincial regulation of financial services provided by 

federally regulated financial institutions beyond what had previously been recognized. Section 

2(2) simply extended the exclusion of financial products and services provided by regulated 

financial institutions to those entities regulated under provincial law. In other words, section 2(2) 

does not limit the exemption to particular goods and services specifically and individually 

identified in any of the legislation described in section 2(2). Rather, it exempts all financial 

products and services provided by institutions regulated under any of that legislation. 

F. GPR Cards Are Not Gift Cards in Any Event 

57. Section 23 of the Regulation sets out the following definitions: 

Definitions 

23. In the Act and this Part, 

“gift card” means a voucher in any form, including an electronic credit 
or written certificate, that is issued by a supplier under a gift card 
agreement and that the holder is entitled to apply towards purchasing 
goods or services covered by the voucher;  [emphasis added] 

“gift card agreement” means a future performance agreement under 
which the supplier issues a gift card to the consumer and under which, 

(a) if the card is not reloadable, the consumer makes payment in 
full when entering into the agreement, or 

(b) if the card is reloadable, the consumer makes payment in an 
amount equal to the initial value of the card when entering into the 
agreement;   

“open loop gift card agreement” means a gift card agreement that 
entitles the holder of a gift card to apply it towards purchasing goods or 
services from multiple unaffiliated sellers.   

 

58. For the reasons discussed at paragraphs 41 to 52 of Peoples’ Appeal Factum, GPR cards 

are not “gift cards” as defined in the Regulation, particularly given the role they play in a typical 

consumer transaction. They are a financial product and service providing a means to store and 

transfer value, by providing access to a universal payment network and enabling payments to be 
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made through that network. GPR cards certainly are not a “voucher” relating to any specific good 

or service, and do not entitle the cardholder to purchase goods from any specific retailer or group 

of affiliated retailers.  Like cash, credit cards, and debit cards, GPR cards are not vouchers 

representing any entitlement to purchase goods from identifiable retailers—they are merely a 

medium for storing and exchanging value.  GPR cards are even more self-evidently not a 

“voucher” entitling a holder to purchase anything from any identifiable retailer or group of 

associated retailers. A GPR card bears much more resemblance to a debit card than to a 

conventional gift card issued by a retailer or group of associated retailers. If a GPR card is a “gift 

card”, a great many other conventional financial products could be swept into a regulatory regime 

that was not intended to apply to them. 

G. The Plaintiffs Are Seeking to Rewrite Section 2(2) of the CPA 

(i) Remedial Interpretation 

59. Perell J. did not in any way broaden or expand the section 2(2) exemption in the CPA.  He 

simply applied it correctly based on the plain meaning of its words.  The Plaintiffs’ 

characterization of Perell J.’s interpretation of section 2(2)(c) as “much broader” is misleading. 

The plain meaning of the words describes the scope of the exemption.  Read in its entirety, section 

2(2) contains specific and  targeted exemptions, where the legislature determined that CPA should 

not apply. The GPR cards are a paradigm example of a financial product and service to which the 

CPA protections were not required and were never intended to apply. 

60. The Plaintiffs’ approach to the interpretation of the applicable legislation and regulations 

relies on section 64 of the Legislation Act, 2006, which sets out the cardinal principle that an 
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enactment is to be interpreted as remedial and is to be given “such fair, large and liberal 

interpretation as best ensures the attainment of its objects.”58   

61. The Plaintiffs’ overall approach to the interpretation of the applicable statutory and 

regulatory provisions misapplies section 64. Ensuring the attainment of a statute’s objects requires 

carefully scrutinizing the legislation in its entire context to determine what those objects are. 

Liberal interpretation is not a license to ignore the language of a statute in favour of a meaning that 

the words will not reasonably bear simply because they reach a result consistent with what is 

claimed to be the statute’s overall objective. 

62. However, that rule of interpretation cannot be applied to contradict the plain meaning of 

statutory words or contradict a clear and unambiguous exemption.   

63. The Plaintiffs’ linguistic contortions would render at least sections 2(2)(a), 2(2)(c),  section 

2(2)(d), 2(2)(e), and 2(2)(g)  essentially meaningless.  For sections 2(2)(a), the three stated 

regulatory statutes do not include any exhaustive list or description of specific products and 

services.  On the Plaintiffs’ argument, section 2(2)(c) would be so narrowly construed as to never 

apply, and would be rendered an absurdity.  Similarly the Plaintiffs’ argument would also render 

sections 2(2)(a), 2(2)(d), 2(2)(g), and 2(2)(e) meaningless. 

64. In any event, when a statute contains a clear and express exemption provision, that 

provision is an objective of the legislation.  That express provision itself must be given a “fair, 

large and liberal interpretation as best ensures the attainment of its objects”. 

                                                 
58 Plaintiff’s Factum on the Cross-Appeal, para. 59. 
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65. As the Supreme Court of Canada has noted “a searching inquiry for either the ‘economic 

realities’ of a particular transaction or the general object and spirit of the provision at issue can 

never supplant a court’s duty to apply an unambiguous provision of the Act to a taxpayer’s 

transaction.  Where the provision at issue is clear and unambiguous, its terms must simply be 

applied…”.59 

66. Similarly, while statutory background and legislative history may be admissible to 

interpret legislation, it always must be borne in mind that the intention of the legislature is the 

“corporate will” of the enacting entity as a body. 60  To this end, the opinions of particular 

government officials as to the meaning of legislation “must be scrutinized to see that they truly 

reflect legislative intent, rather than simply individual concerns.”61 

67. Perell J. did not fail to give meaning to the term “regulated”. To the contrary, he 

specifically and correctly determined, based on facts proved by evidence, that the LTCA regulated 

the financial products and services offered by Peoples. 

(ii) The Anti-Avoidance Provision Cannot Alter the Plain Meaning of Section 
2(2)(c) of the CPA 

68. The specific anti-avoidance provision in section 3 of the CPA similarly does not assist. 

First, the section 2(2) exemption provision is entitled to the same protection of the anti-avoidance 

provision as all other provisions of the CPA. This is another way of saying that every provision in 

a statute is to be given a fair, large and liberal interpretation as best ensures the attainment of the 

                                                 
59 Shell Canada Ltd. v. R., [1999] 3 S.C.R. 622 at para. 40, RXBOA, Tab 4; see also Williams v. Canada (Public Safety 
and Emergency Preparedness), 2017 FCA 252 at para. 50, RXBOA, Tab 5. 
60 R. v. Heywood, [1994] 3 SCR 761 at para. 43, RXBOA, Tab 6. 
61 Ontario Teachers' Federation, et al. v. Ontario (2000), 49 O.R. (3d) 257 (Ont. C.A.) at para. 34, RXBOA, Tab 7. 
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objectives of the statute. It is not only certain provisions of the statute that merit that fair, large and 

liberal interpretation. It is all provisions, which must be read together and harmoniously. 

69. Moreover, Perell J. did exactly what section 3 of the anti-avoidance provision requires. He 

considered the real substance of GPR transactions and correctly held GPR cards to be financial 

products and services. The gift cards targeted by the Regulation are those identified by the express 

definition of “gift card” in the Regulation.  They must be “a voucher… that is issued by a 

supplier… that the holder is entitled to apply towards purchasing goods or services covered by the 

voucher.”  Perell J. correctly determined that the CPA was targeted at cards that were essentially a 

prepayment for goods and services by that voucher. They are fundamentally different from the 

GPR cards, which are mechanism for storing and exchanging value by enabling payments to be 

made on a universal payment network.  

(iii) No Regulatory Gap 

70. There never was any regulatory gap. The GPR cards are financial products and services 

that at all relevant times were regulated by the LTCA. There was never any harm or unfairness to 

consumers and never any lack or gap in regulatory protections. In 2014, the federal government 

enacted specific rules governing pre-paid payment cards, including the GPR cards.62 All of the 

fees and practices relating to the GPRs that the Plaintiffs seek to attack as harmful or unfair to 

consumers, are specifically permitted under the new federal legislation. Clearly, the federal 

government has determined that the GPR sales practices and required fees are appropriate and are 

permitted.  

                                                 
62 Prepaid Payment Products Regulations, SOR/2013-209. 
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(iv) Legislative History 

71. To this end, the Ministerial emails and briefing notes referred to by the Plaintiffs at 

paragraphs 15 to 19 of their factum should be given no weight to the extent they are not consistent 

with the text of the actual language of the Regulation, and the balance of the direct evidence that 

points to the intention of the Lieutenant Governor in Council in enacting the Regulation. 

72. The legislative history relied on by the Plaintiffs at paragraphs 44-49 does not establish any 

intention that financial products or services provided by regulated financial institutions were 

intended to be also subject to the CPA’s regulation of gift cards. The history referenced merely 

contains some examples of terminology that in some jurisdictions subject to different regulatory 

regimes was regarded as applying to bank-issued cards.  

73. At paragraphs 16-19 of their factum, the Plaintiffs refer to alleged references in some of the 

documents of which the Ministry was aware to “open loop” gift cards as encompassing reloadable 

cards issued by financial institutions.  From that, they seek to draw inferences about what the the 

Ministry “understood”, and from that they leap to the unsupportable inference that the Legislature  

intended to include bank-issued payment reloadable cards in the definition of “open loop” gift 

cards. 

74. However, the evidence offered by the Plaintiffs demonstrates precisely the opposite. In 

contrast to the legislative history discussed above concerning the scope of the exemptions in 

subsection 2(2)(c) of the CPA, it is not possible to discern in the actual wording of the Regulation 

any intention to adopt the expanded meaning of “open loop” contended for by the Plaintiffs. As 

noted above, there is no specific reference in the definition of “open loop gift card agreement” to 

payment cards issued by financial institutions. It merely describes an open loop gift card 
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agreement as a gift card agreement “that entitles the holder of a gift card to apply it towards 

purchasing goods or services from multiple unaffiliated sellers.”63 

75. If, as the Plaintiffs contend, the Minister understood that open loop cards were commonly 

understood as referring to cards issued by financial institutions as payment instruments, this 

intention could have been easily have been made clear, and would certainly have been made clear. 

The Regulation could have referred to a card that the holder is entitled to apply “towards 

purchasing goods or services.” Why reference at all the sellers from whom the goods are supplied 

if the mere issuance of a reloadable means of payment is intended to be caught by the Regulation? 

76. Peoples submits that the reason for this is that the Minister had in mind instruments that are 

commonly understood to be gift cards—instruments that are truly vouchers to be used in exchange 

for goods from identifiable retailers. The GPR cards issued by Peoples do not fit that description. 

(v) GPR Consumer and Other Issues Were Not Determined by Perell J. 

77. Perell J. did not determine whether the GPR cards are “gift cards” or whether the class 

members who purchased GPR cards were “consumers” under the CPA.64  However, he correctly 

recognized that these determinations might be individual issues, and certainly would require 

evidence that is not in the record. In this case, the Plaintiffs bear the onus of proof.  Perell J. 

correctly rejected the Plaintiffs’ argument that consumer use should simply be presumed, or that 

all GPR card holders should be presumed to be consumers. He specifically found that because of 

the unique attributes of the GPR cards, the question of whether the GPR card holder is a consumer 

might be an individual issue.  

                                                 
63 Regulation, s. 23. 
64 Reasons, paras. 168, 231. 
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ys. Therefore, even if the cross-appeal is granted, this Court should not make any 

determination on whether the GPR cards are “gift cards” or whether the GPR cardholders were 

consumers, or whether the transactions for which they used a GPR card were consumer 

transactions.

PART IV - ORDER REQUESTED

79. Peoples respectfully requests that the Plaintiffs’ cross-appeal be dismissed with costs, and 

that the answers to the common issues be changed on appeal a set out in Appendix 1.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 3rd day of October 2019.

PetOTM. Griffin

ice E. Thacker

Jonathan Chen 
LENCZNER SLAGHT ROYCE 

SMITH GRIFFIN LLP 
Barristers 
Suite 2600
130 Adelaide Street West 
Toronto, ON M5H 3P5

Peter H. Griffin (19527Q)
Tel: (416)865-2921
Fax; (416)865-9010 
Email: pgriffln@litigate.com 
Lawrence E. Thacker (36939M)
Tel: (416)865-3097
Fax: (416)865-9010
Email: lthacker@litigate.com 
Jonathan Chen (63973A)
Tel: (416)865-3553
Email: jchen@litigate.com

Lawyers for the Defendants 
(Appellants/Respondents by Cross-Appeal)
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APPENDIX 1 

a. Peoples Trust’s SLP and GPR cards – but not its GPR cards – are not “gift cards”, “gift 

card agreements” or and “future performance agreements” within the meaning of 

the Consumer Protection Act, 2002 and O. Reg. 17/05 and not subject to the Gift Card 

Regulation. 

b.      There was a no seizure of unused funds associated with Peoples Trust’s SLP or 

GPR payment cards and a no contravention of the Consumer Protection Act, 

2002 and O. Reg. 17/05. 

c.      Peoples Trust did not charge charged fees on SLP cards contrary to the Consumer 

Protection Act, 2002 and O. Reg. 17/05. 

d.      Peoples Trust did not breach breached its contracts with the Class Members who 

were SLP cardholders. 

e.      Peoples Trust did not engage engaged in unfair practices contrary to s. 17 of 

the Consumer Protection Act, 2002 with respect to Class Members who were SLP 

cardholders. 

f.        Pursuant to s. 18 of the Consumer Protection Act, 2002, the The Class Members 

are not who were SLP cardholders are entitled to the remedy of damages. 

g.      The Class Members who were SLP cardholders are not required to give notice under 

the Class Proceedings Act for the remedy of damages, but if notice is required, the court 

waives the requirement of notice. 

h.      Peoples Trust has not been unjustly enriched, and the Class Members who were 

SLP cardholders have not suffered a corresponding deprivation by reason 

of People Trust’s breaches of contract and contraventions of the Consumer Protection 

Act, 2002.  There is no a juristic reason for the enrichment or the deprivation. 
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i.         The Class Members who were SLP cardholders are not entitled to the remedy of 

damages for contraventions of the Consumer Protection Act, 2002, breach of contract, 

and unjust enrichment.  

j.        The Class Members who were SLP cardholders are not entitled to an award of 

aggregate damages. The quantum of that award is $15,330,000. 

k.      The Class Members who were SLP cardholders are not entitled to an award of 

punitive damages in the amount of $1,500,000. 

l.         The matter of prejudgment and postjudgment interest is no longer relevant 

remains to be determined.  

m.     The appropriate method or procedure for distributing the judgment is no longer 

relevant. remains to be determined. 

371

https://www.canlii.org/en/on/laws/stat/so-2002-c-30-sch-a/latest/so-2002-c-30-sch-a.html


Court File No. C67083

COURT OF APPEAL FOR ONTARIO

BETWEEN:

JOYCE BERNSTEIN
Plaintiff 

(Respondent/Appellant 
by Cross- Appeal)

- and -

PEOPLES TRUST COMPANY and PEOPLES CARD SERVICES LLP
Defendants 

(Appellants/Respondents by 
Cross-Appeal)

CERTIFICATE

I estimate that two hours will be needed for my oral argument of the appeal and 

cross-appeal, not including reply. An order under subrule 61.09(2) (original record and exhibits) is 

not required.

DATED AT Toronto, Ontario this 3rd day of October, 2019.

Peter H. Grifi

Lawrenca^. Thacker

Jonathan Chen
Y

372



2 

 

 LENCZNER SLAGHT ROYCE  
        SMITH GRIFFIN LLP 
Barristers 
Suite 2600 
130 Adelaide Street West 
Toronto, ON M5H 3P5 
 
Peter H. Griffin (19527Q) 
Tel: (416) 865-2921 
Fax: (416) 865-9010 
Email: pgriffin@litigate.com 
Lawrence E. Thacker (36939M) 
Tel: (416) 865-3097 
Fax: (416) 865-9010 
Email: lthacker@litigate.com 
Jonathan Chen (63973A) 
Tel: (416) 865-3553 
Fax: (416) 865-2843 
Email: jchen@litigate.com 
 
Lawyers for the Defendants 
(Appellants/Respondents by Cross-Appeal) 

 
 

373



 

 

SCHEDULE “A” 

LIST OF AUTHORITIES 

Cases 

1.  Sankar v. Bell Mobility, 2013 ONSC 5916. 

2. Canadian National Railway v. Canada (Attorney General), 2014 SCC 40. 

3. Heritage Capital Corp. v. Equitable Trust Co. [2016] 1 S.C.R. 306. 

4. Housen v Nikolaisen, 2002 SCC 33. 

5. Schnarr v. Blue Mountain Resorts Ltd., 2018 ONCA 313. 

6. Demers v B.R. Davidson Mining and Development Ltd., 2012 ONCA 384. 

7. Shell Canada Ltd. v. R., [1999] 3 S.C.R. 622. 

8. Williams v. Canada (Public Safety and Emergency Preparedness), 2017 FCA 252. 

9. R. v. Heywood, [1994] 3 SCR 761. 

10. Ontario Teachers' Federation, et al. v. Ontario (2000), 49 O.R. (3d) 257 (Ont. C.A.). 

Secondary Sources  

11. “Consumer Protection for the 21st Century”, Ministry of Consumer and Commercial 
Relations, August 2000. 

12. Financial Services Regulatory Authority of Ontario, “Loan and Trust Sector”, accessed at < 
https://www.fsrao.ca/industry/loan-and-trust-sector>. 

374



 

 

SCHEDULE “B” 

BILLS 

1.  Responsible Choices for Growth and Accountability Act (2001 BUDGET), 2001, S.O. 
2001, C. 8 - BILL 45 

Chapter 8: An Act to implement measures contained in the 2001 Budget and to amend various 
statutes 

Part X: Loan and Trust Corporations Act 

… 

68. (1) Subsection 31 (1) of the Act is repealed and the following substituted: 

 Application for registration 

(1) A corporation incorporated under the Trust and Loan Companies Act (Canada) may 
apply for initial registration as a loan corporation or as a trust corporation 

(2) Subsection 31 (3) of the Act is repealed. 

(3) Subsection 31 (4) of the Act is repealed. 

(4) Subsection 31 (6) of the Act is amended by inserting “in Ontario” after “in the locality”. 

(5) Subsections 31 (7), (8) and (9) of the Act are repealed. 

69. The Act is amended by adding the following section: 

 Conditions to registration 

31.1 (1) A corporation that applies for registration under section 31 is entitled to be 
registered if the corporation has the authority to carry on business under the Trust and Loan 
Companies Act (Canada) and if the corporation meets the requirements described in 
subsection 31 (5). 

Same, trust corporations 

(2) No corporation shall be registered as a trust corporation unless the corporation is 
authorized to act as a trustee under the Trust and Loan Companies Act (Canada). 

375



2 

 

 
TEXT OF STATUTES, REGULATIONS & BY-LAWS 

 
1. Class Proceedings Act, 1992, S.O. 1992, C. 6 

Aggregate assessment of monetary relief 

24 (1) The court may determine the aggregate or a part of a defendant’s liability to class members 
and give judgment accordingly where, 

(a) monetary relief is claimed on behalf of some or all class members; 

(b) no questions of fact or law other than those relating to the assessment of monetary relief remain 
to be determined in order to establish the amount of the defendant’s monetary liability; and 

(c) the aggregate or a part of the defendant’s liability to some or all class members can reasonably 
be determined without proof by individual class members.    

Court to determine whether individual claims need to be made 

(4) When the court orders that all or a part of an award under subsection (1) be divided among 
individual class members, the court shall determine whether individual claims need to be made to 
give effect to the order.    

Procedures for determining claims 

(5) Where the court determines under subsection (4) that individual claims need to be made, the 
court shall specify procedures for determining the claims.    

Idem 

(6) In specifying procedures under subsection (5), the court shall minimize the burden on class 
members and, for the purpose, the court may authorize, 

(a) the use of standardized proof of claim forms; 

(b) the receipt of affidavit or other documentary evidence; and 

(c) the auditing of claims on a sampling or other basis.    

2. Consumer Protection Act, 2002, S.O. 2002, C. 30, Sch. A 

Interpretation 

1. In this Act, 
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“consumer” means an individual acting for personal, family or household purposes and 
does not include a person who is acting for business purposes;  

“consumer agreement” means an agreement between a supplier and a consumer in which 
the supplier agrees to supply goods or services for payment;   

 “future performance agreement” means a consumer agreement in respect of which 
delivery, performance or payment in full is not made when the parties enter the agreement;   

“payment” means consideration of any kind, including an initiation fee; 

… 

Application 

2. (1) Subject to this section, this Act applies in respect of all consumer transactions if the 
consumer or the person engaging in the transaction with the consumer is located in Ontario when 
the transaction takes place.   

Exceptions 

(2) This Act does not apply in respect of, 

 … 

(c) financial products or services regulated under the Insurance Act, the Credit Unions and 
Caisses Populaires Act, 1994, the Loan and Trust Corporations Act or the Mortgage 
Brokerages, Lenders and Administrators Act, 2006; 

… 

Action in Superior Court of Justice 
100 (1) If a consumer has a right to commence an action under this Act, the consumer may 
commence the action in the Superior Court of Justice.    
 
Judgment 
(2) If a consumer is successful in an action, unless in the circumstances it would be inequitable to 
do so, the court shall order that the consumer recover, 
 

(a) the full payment to which he or she is entitled under this Act; and 
 
(b) all goods delivered under a trade-in arrangement or an amount equal to the trade-in 
allowance.    
 

Same 
(3) In addition to an order under subsection (2), the court may order exemplary or punitive 
damages or such other relief as the court considers proper.    
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3. O. Reg. 17/05: General, under the Consumer Protection Act, 2002, S.O. 2002, c. 30, 
Sch. A 

Exemption for Professional Services Regulated by Statute — Clause 2 (2) (e) of 
the Act 

Professional services regulated by statute 

1. A professional service provided by a person governed by, or subject to, any of the following 
Acts is exempt from the application of the Consumer Protection Act, 2002: 

1. The Architects Act. 

2. The Certified General Accountants Act, 2010. 

3. The Chartered Accountants Act, 2010. 

4. The Drugless Practitioners Act. 

5. The Law Society Act. 

6. The Ontario College of Teachers Act, 1996. 

7. The Professional Engineers Act. 

8. The Professional Foresters Act, 2000. 

9. The Professional Geoscientists Act, 2000. 

10. The Public Accounting Act, 2004. 

11. The Regulated Health Professions Act, 1991 and any Act named in Schedule 1 to the 
Regulated Health Professions Act, 1991. 

12. The Social Work and Social Service Work Act, 1998. 

13. The Society of Management Accountants of Ontario Act, 1941. 

14. The Surveyors Act. 

15. The Veterinarians Act.  O. Reg. 17/05, s. 1; O. Reg. 426/15, s. 1. 
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PART IV 
Specific Consumer Agreements (Future Performance Agreements) 

Definitions 
23. In the Act and this Part, 
 

“gift card” means a voucher in any form, including an electronic credit or written certificate, that 
is issued by a supplier under a gift card agreement and that the holder is entitled to apply 
towards purchasing goods or services covered by the voucher;   

“gift card agreement” means a future performance agreement under which the supplier issues a 
gift card to the consumer and under which, 

(a) if the card is not reloadable, the consumer makes payment in full when entering into the 
agreement, or 

(b) if the card is reloadable, the consumer makes payment in an amount equal to the initial 
value of the card when entering into the agreement;   

“open loop gift card agreement” means a gift card agreement that entitles the holder of a gift 
card to apply it towards purchasing goods or services from multiple unaffiliated sellers.   

Gift Card Agreements 

Application of sections 

25.1 (1) Sections 25.2 to 25.5 apply to every gift card agreement entered into on or after the day 
this section comes into force and to every gift card issued under that agreement, but do not apply 
to, 

(a) a gift card that a supplier issues for a charitable purpose; 

(b) a gift card that covers only one specific good or service; 

(c) a gift card issued by a financial institution; or 

(d) the gift card agreement under which a gift card described in clause (a), (b) or (c) is issued. 
O. Reg. 187/07, s. 3; O. Reg. 202/18, s. 2 (1). 

(2) In subsection (1), 

“financial institution” means, 

(a) a bank, authorized foreign bank or federal credit union as defined in section 2 of the Bank 
Act (Canada), 

(b) a credit union or a league as defined in section 1 of the Credit Unions and Caisses 
Populaires Act, 1994, or 
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(c) a trust corporation or loan corporation registered under the Loan and Trust Corporations 
Act.   

(3) For greater certainty, subject to subsection (1), sections 25.2 to 25.5 apply to a gift card 
agreement and a gift card issued under it if the holder of the card purchased it for themselves or 
received it from another person.   

Exemption 

25.2 A gift card agreement is exempt from subsection 21 (1), section 26 and subsection 96 (2) of 
the Act.   

No expiry dates 

25.3 (1) No supplier shall enter into a gift card agreement that has an expiry date on the future 
performance of the agreement.    

(2) A gift card agreement with an expiry date on its future performance shall be effective as if it 
had no expiry date if the agreement is otherwise valid.    

Requirements for agreements 

25.5 For the purpose of section 22 of the Act, a future performance agreement that is a gift card 
agreement shall set out the following information: 

1. The fees that the supplier may charge under clause 25.4 (2) (b). 

2. All restrictions, limitations and conditions that the supplier imposes on the use of the gift 
card.  O. Reg. 187/07, s. 3. 

 
4. Legislation Act, 2006, S.O. 2006, c. 21, Sched. F 

 
Application to Acts and regulations 

46 Every provision of this Part applies to every Act and regulation.    

Contrary intention or context requiring otherwise 

47 Section 46 applies unless, 

(a) a contrary intention appears; or 

(b) its application would give to a term or provision a meaning that is inconsistent with the 
context. 
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No implication 

56 (1) The repeal, revocation or amendment of an Act or regulation does not imply anything about 
the previous state of the law or that the Act or regulation was previously in force.    
 
Same 

(2) The amendment of an Act or regulation does not imply that the previous state of the law was 
different.    
 

5. Loan and Trust Corporations Act, R.S.O. 1990, C. L.25 
 
Definitions 

1 In this Act, 
 
“corporation” means a loan corporation or a trust corporation; 
 
“trust corporation” means a body corporate incorporated or operated, 
 

(a) for the purpose of offering its services to the public to act as trustee, bailee, agent, 
executor, administrator, receiver, liquidator, assignee, guardian of property or attorney 
under a power of attorney for property, and 
 
(b) for the purpose of receiving deposits from the public and of lending or investing such 
deposits; 

 
Application of Act 
 
3 This Act applies to all corporations. 
 
Part IV: Registration 

Application for registration 

31. (1) A corporation incorporated under the Trust and Loan Companies Act (Canada) may apply 
for initial registration as a loan corporation or as a trust corporation. 

Change 

(2) A registered loan corporation may apply to change its registration to that of a trust corporation 
and a registered trust corporation may apply to change its registration to that of a loan corporation. 

… 
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Material to be furnished 

(5) An application for registration shall follow the form approved by the Superintendent and shall 
be filed with the Superintendent together with such information, material and evidence as the form 
may specify. 

Notice, additional information 

(6) Where the Superintendent receives an application for the registration, the Superintendent may 
require notice of the application, containing such information as the Superintendent may require, 
to be published by the applicant in The Ontario Gazette and in a newspaper having general 
circulation in the locality in Ontario where the principal place of business of the corporation is 
located or is to be located. 

Conditions to registration 

31.1 (1) A corporation that applies for registration under section 31 is entitled to be registered if the 
corporation has the authority to carry on business under the Trust and Loan Companies Act 
(Canada) and if the corporation meets the requirements described in subsection 31 (5). 

Same, trust corporations 

(2) No corporation shall be registered as a trust corporation unless the corporation is authorized to 
act as a trustee under the Trust and Loan Companies Act (Canada). 
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This is Exhibit “M” referred to in 
the Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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 This reply factum addresses a new argument that PTC made for the first time in its 

responding factum on the cross-appeal. PTC now asserts, in Part III(D), that all products that it 

sells or services that it provides are exempt from the Consumer Protection Act, 2002 (“CPA”) 

because  it is an entity subject to regulation under the Loan and Trust Corporations Act (“LTCA”),1 

and s. 2(2)(c) of the LTCA cloaks it with immunity from the CPA.2 This argument, which is a pivot 

from its argument below and in its main factum,3 is fallacious for five reasons. 

 First, PTC’s argument rewrites the statute. Section 2(2)(c) of the CPA explicitly 

exempts “financial products or services regulated under [the LTCA].” There is no dispute that there 

was no regulation of the cards at issue under the LTCA during the class period.  PTC now seeks to 

argue that because its cards were financial products or services that could have been regulated 

under the LTCA, they should be exempt. However, that is not what the statute says.  

 Second, there is no basis to rewrite the statute. PTC’s argument for rewriting s. 2(2)(c) 

(i.e. to mean “could have been regulated under”) is built on its claim that enumerated regulatory 

regimes referred to in s. 2(2) do not, and could not,4 specify which products and/or services they 

purport to regulate. This argument is premised on an analogy to “prescribed professional services 

that are regulated under a statute of Ontario,” which are exempt under s. 2(2)(e) of the CPA. PTC 

claims that every lawyer and physician is regulated as an entity, because there is no legislation that 

“purports to identify each specific service that a lawyer or physician might provide.”5 Instead, PTC 

 
1 RSO 1990, c L.25 [“LTCA”].  
2 Factum of the respondents to the cross-appeal, dated October 4, 2019 [“PTC cross-appeal factum”], ¶¶31, 33-34, 
41 & 47; Consumer Protection Act, 2002, SO 2002, c 30, Sched A [“CPA”]. 
3 In the Court below and in its main factum, PTC argued that its SLP and GPR cards were “financial products or 
services” regulated under the LTCA. Accordingly, PTC argued that, pursuant to s. 2(2)(c) of the CPA, those 
particular products were exempt from the gift card rules in Ontario Regulation 17/05 [“Regulation”]. 
4 PTC cross-appeal factum, ¶¶34-36. 
5 Ibid, ¶37. 
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asserts, the regimes “regulate all of the services offered by” professionals, and therefore s. 2(2) 

must be interpreted to exempt entities.6 However, this reasoning is flawed on two bases: 

(a) First, this interpretation would render the word “prescribed” in “prescribed 
professional services” extraneous, contrary to the presumption that the legislature 
avoids superfluous words.7  

(b) Second, PTC’s claim that professional services legislation does not specify 
regulated services is false.8 The statutory provisions in Schedule B to this factum 
demonstrate precisely the opposite. Indeed, PTC’s own examples belie its 
argument: the Law Society Act and the Regulated Health Professions Act, 1991 
enumerate which services they purport to regulate in great detail.9 Most of the 
professional regulation statutes captured by s. 2(2)(e) of the CPA explicitly specify 
which services are regulated. 10  Similarly, PTC’s assertion that “none of the 
regulatory regimes” listed in s. 2(2) “identify any transaction or type of product or 
service that is subject to the regulatory regime” is also false.11 

 Third, PTC’s proposed interpretation would result in improperly broad and 

categorical exemptions to the CPA. PTC’s new argument not only contradicts settled law on how 

 
6 Ibid, ¶38. 
7 R v Gallone, 2019 ONCA 663 at ¶31, Plaintiff’s Book of Authorities, Tab 25, quoting Ruth Sullivan, Sullivan on 
the Construction of Statutes, 5th ed (Markham: LexisNexis, 2008), p 210, Plaintiff’s Reply Book of Authorities 
[“PRBOA”], Tab 3 (“[e]very word in a statute is presumed to make sense and to have a specific role to play in 
advancing the legislative purpose”). And see: Canada (National Revenue) v Thompson, 2016 SCC 21 at ¶32, 
PRBOA, Tab 1 (the presumption against tautology: every word plays a specific role in advancing the legislative 
purpose), and Montréal (City) v 2952-1366 Québec Inc., 2005 SCC 62 at ¶30, PRBOA, Tab 2 (the rule of 
effectivity: statutes should not be construed in a way that makes words or phrases meaningless). 
8 See PTC cross-appeal factum, ¶36: “The Plaintiffs’ position would require such an unrealistic degree of specificity 
in the regulatory regimes that would qualify a financial product or service for exemption under section 2(2)(c), that 
simply does not exist in any of the legislation, nor has it ever existed in the past, and is contrary to the means by 
which each of those statutes regulates defined entities and by so doing, regulates the financial products and 
services provided by those entities” [emphasis added]. 
9 Law Society Act, RSO 1990, c L.8, s 1(5)-(6); Regulated Health Professions Act, 1991, SO 1991, c 18, s 27(2). 
10 See, for example: Architects Act, RSO 1990, c A.26, ss 1, & 11(1)-(3); Drugless Practitioners Act, RSO 1990, c 
D.18, ss 1 & 10; Professional Engineers Act, RSO 1990, c P.28, ss 1 & 12(1)-(7); Professional Foresters Act, 2000, 
SO 2000, c 18, ss 3(1)-(2); Professional Geoscientists Act, 2000, SO 2000, c 13, s 2(1); Public Accounting Act, 
2004, SO 2004, c 8, ss 1, 2(1)-(3) & 3(2)-(3), and OReg 238/05, s 4; Social Work and Social Services Act, 1998, SO 
1998, c 31, OReg 383/00, s 2; Surveyors Act, RSO 1990, c S.29, ss 1(1)-(3); Veterinarians Act, RSO 1990, c V.3, ss 
1, 11(1), s 12(1)- (2) (OReg 1093 sets additional conditions on specific types of veterinary practice). 
11 For example: CPA, s 2(2)(d) exempts “consumer transactions regulated under the Commodity Futures Act,” and 
that Act clearly defines what is a “commodity” and what qualifies as a “commodity futures contract” (s 1(1)). 
Similarly, CPA, s 2(2)(a) exempts “consumer transactions regulated under the Securities Act,” and that Act defines 
“security,” as well as “adviser,” “dealer,” “promoter,” and “reporting issuer” (s 1(1)), among many other entities that 
are regulated to the extent that they engage in securities transactions. 
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consumer protection law is to be interpreted, it would result in harmful exemptions to consumer

protection regulation. By way of example only, under PTC's proposed interpretation of s. 2(2),

any loan and trust company could offer credit repair, loan brokering services, or credit agreements

for home services at consumers' doorsteps, while remaining immune from the CPA's explicit

regulation of these services,'^ on the theory that such products or services could have been

regulated under the LTCA. Similarly, a landlord of a care home could sell furniture to its elderly

tenants, on inequitably adverse terms, immune from the CPA, on the theory that such transactions

could have been regulated under the Residential Tenancies Act.

5. Fourth, PTC's new argument is inconsistent with its conduct. PTC's assertion that any

product it sells or service it provides is immune from regulation under the CPA is irreconcilable

with its admission that the CPA's regulations apply to its open-loop SLPs mall cards in Ontario.^''

6. Finally, PTC's interpretation would render the 2018 amendment to the Regulation

meaningless. In 2018, Ontario amended the Regulation to exclude "a gift card issued by a financial

institution,"^^ and to define "financial institution" to include trust and loan corporations "registered

under" the LTCA.^^' If s. 2(2)(c) operated as PTC suggests, this amendment would have been

unnecessary, meaningless, and contrary to the interpretive rule of effectivity.^^

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27^'' day of Januai^;, 2020.

Louis Sokolov Nadine Blum

The plaintiff describes the proper interpretive approach to consumer protection legislation at paragraphs 21-23 of
her responding factum on the main appeal.
CPA, Part V and s 43.1. The very fact that the CPA contains protections for credit agreements (Part VII) and

government cheque cashing services (Part VII. 1) demonstrates that it could not have been the legislature's intent to
exempt all products or services offered by any loan or trust company.

Respondent's Compendium, Tab 2, p 11; and Reasons for decision of Justice Perell re: summary judgment dated
May 13,2019, HISO, Appeal Book & Compendium, Tab 4, p 60.

Regulation, supra note 3, s 25.1(l)(c).
Regulation, ibid, s 25.1(2)(c).
" See supra note 7.
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SCHEDULE “A”: LIST OF AUTHORITIES  

 

Case law 
 
1. R v Gallone, 2019 ONCA 663 

2. Canada (National Revenue) v Thompson, 2016 SCC 21 

3. Montréal (City) v 2952-1366 Québec Inc., 2005 SCC 62 

Secondary sources 
 
4. Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed (Markham: LexisNexis, 2008
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SCHEDULE “B”: TEXT OF STATUTES & REGULATIONS  

 

Law Society Act, RSO 1990, c L.8: page 
2, below.  

The Act defines when a person provides legal services (s 
1(5)), with extensive examples (s 1(6)). 

Regulated Health Professions Act, 1991, 
SO 1991, c 18: page 3, below. 

The Act defines “controlled acts” that only regulated 
health professionals may perform (s 27(2)). 

Architects Act, RSO 1990, c A.26: page 
5, below. 

The Act defines “architectural services” and “practice of 
architecture” (s 1), and specifies who may engage in the 
practice of architecture (s 11(1)), who may provide a 
service that is part of the practice of architecture (s 11(2)), 
and the specific services to which s 11(1)-(2) do not apply 
(s 11(3)). 

Drugless Practitioners Act, RSO 1990, c 
D.18: page 7, below. 

The Act defines “drugless practitioner” in terms of the 
types of treatments offered (s 1), and specifically excludes 
certain practices from the regulation (s 10). 

Professional Engineers Act, RSO 1990, 
c P.28: page 7, below. 

The Act defines “professional engineer” and “practice of 
professional engineering” (s 1), and specifies who may 
engage in the practice of professional engineering (s 
12(1)), who may offer services that are within the practice 
of professional engineering (s 12(2)), and the specific 
services to which s 12(1)-(2) do not apply (s 12(3)-(7)). 

Professional Foresters Act, 2000, SO 
2000, c 18: page 12, below. 

The Act describes what the practice of professional 
forestry is (s 3(1)) and is not (s 3(2)). 

Professional Geoscientists Act, 2000, SO 
2000, c 13: page 13, below. 

The Act describes what the practice of professional 
geoscience is (s 2(1)). 

Public Accounting Act, 2004, SO 2004, c 
8: page 13, below. 

OReg 238/05: page 15, below 

The Act defines “public accountant” (s 1), specifies what 
the practice of public accounting means (s 2(1)-(3)), and 
identifies which services do or do not require a license (s 
3(2)-(3), and OReg 238/05, s 4). 

Social Work and Social Services Act, 
1998, SO 1998, c 31, OReg 383/00: 
page 15, below. 

A regulation under the Act describes social work and 
social services work under the definitions of “role of a 
social worker” and “role of a social service work” (OReg 
383/00, s 2). 

Surveyors Act, RSO 1990, c S.29: page 
15, below. 

The Act defines “practice of cadastral surveying” and 
“practice of professional surveying” (s 1(1)), and explains 
when an individual engages in one of these practices (s 
1(2)-(3)). 

Veterinarians Act, RSO 1990, c V.3: 
page 16, below. 

The Act defines “practice of veterinary medicine” (s 1), 
and specifies who may engage in the practice of 
veterinary medicine (s 11(1)). Ontario Regulation 1093 
sets additional conditions on specific types of veterinary 
practice. 
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Law Society Act, RSO 1990, c L.8 
Provision of legal services 

(5) For the purposes of this Act, a person provides legal services if the person engages in conduct 
that involves the application of legal principles and legal judgment with regard to the 
circumstances or objectives of a person. 

Same 

(6) Without limiting the generality of subsection (5), a person provides legal services if the 
person does any of the following: 

1. Gives a person advice with respect to the legal interests, rights or responsibilities of 
the person or of another person. 

2. Selects, drafts, completes or revises, on behalf of a person, 

i. a document that affects a person’s interests in or rights to or in real or personal 
property, 

ii. a testamentary document, trust document, power of attorney or other 
document that relates to the estate of a person or the guardianship of a person, 

iii. a document that relates to the structure of a sole proprietorship, corporation, 
partnership or other entity, such as a document that relates to the formation, 
organization, reorganization, registration, dissolution or winding-up of the 
entity, 

iv. a document that relates to a matter under the Bankruptcy and Insolvency Act 
(Canada), 

v. a document that relates to the custody of or access to children, 

vi. a document that affects the legal interests, rights or responsibilities of a 
person, other than the legal interests, rights or responsibilities referred to in 
subparagraphs i to v, or 

vii. a document for use in a proceeding before an adjudicative body. 

3. Represents a person in a proceeding before an adjudicative body. 

4. Negotiates the legal interests, rights or responsibilities of a person. 
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Regulated Health Professions Act, 1991, SO 1991, c 18 
Controlled acts restricted 

27 (1) No person shall perform a controlled act set out in subsection (2) in the course of 
providing health care services to an individual unless, 

(a) the person is a member authorized by a health profession Act to perform the 
controlled act; or 

(b) the performance of the controlled act has been delegated to the person by a member 
described in clause (a). 

Controlled acts 

(2) A “controlled act” is any one of the following done with respect to an individual: 

1. Communicating to the individual or his or her personal representative a diagnosis 
identifying a disease or disorder as the cause of symptoms of the individual in 
circumstances in which it is reasonably foreseeable that the individual or his or her 
personal representative will rely on the diagnosis. 

2. Performing a procedure on tissue below the dermis, below the surface of a mucous 
membrane, in or below the surface of the cornea, or in or below the surfaces of the teeth, 
including the scaling of teeth. 

3. Setting or casting a fracture of a bone or a dislocation of a joint. 

4. Moving the joints of the spine beyond the individual’s usual physiological range of 
motion using a fast, low amplitude thrust. 

5. Administering a substance by injection or inhalation. 

6. Putting an instrument, hand or finger, 

i. beyond the external ear canal, 

ii. beyond the point in the nasal passages where they normally narrow, 

iii. beyond the larynx, 

iv. beyond the opening of the urethra, 

v. beyond the labia majora, 

vi. beyond the anal verge, or 

vii. into an artificial opening into the body. 

7. Applying or ordering the application of a form of energy prescribed by the regulations 
under this Act. 
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8. Prescribing, dispensing, selling or compounding a drug as defined in the Drug and 
Pharmacies Regulation Act, or supervising the part of a pharmacy where such drugs are 
kept. 

9. Prescribing or dispensing, for vision or eye problems, subnormal vision devices, 
contact lenses or eye glasses other than simple magnifiers. 

10. Prescribing a hearing aid for a hearing impaired person. 

11. Fitting or dispensing a dental prosthesis, orthodontic or periodontal appliance or a 
device used inside the mouth to protect teeth from abnormal functioning. 

12. Managing labour or conducting the delivery of a baby. 

13. Allergy challenge testing of a kind in which a positive result of the test is a 
significant allergic response. 

14. Treating, by means of psychotherapy technique, delivered through a therapeutic 
relationship, an individual’s serious disorder of thought, cognition, mood, emotional 
regulation, perception or memory that may seriously impair the individual’s judgement, 
insight, behaviour, communication or social functioning.  

Exemptions 

(3) An act by a person is not a contravention of subsection (1) if the person is exempted by the 
regulations under this Act or if the act is done in the course of an activity exempted by the 
regulations under this Act.   

Same 

(4) Despite subsection (1), a member of the Ontario College of Social Workers and Social 
Service Workers is authorized to perform the controlled act set out in paragraph 14 of subsection 
(2), in compliance with the Social Work and Social Service Work Act, 1998, its regulations and 
by-laws.  

Delegation of controlled act 

28 (1) The delegation of a controlled act by a member must be in accordance with any applicable 
regulations under the health profession Act governing the member’s profession. 

Idem 

(2) The delegation of a controlled act to a member must be in accordance with any applicable 
regulations under the health profession Act governing the member’s profession.   

Exceptions 

29 (1) An act by a person is not a contravention of subsection 27 (1) if it is done in the course 
of, 

(a) rendering first aid or temporary assistance in an emergency; 
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(b) fulfilling the requirements to become a member of a health profession and the act is 
within the scope of practice of the profession and is done under the supervision or 
direction of a member of the profession; 

(c) treating a person by prayer or spiritual means in accordance with the tenets of the 
religion of the person giving the treatment; 

(d) treating a member of the person’s household and the act is a controlled act set out in 
paragraph 1, 5 or 6 of subsection 27 (2); or 

(e) assisting a person with his or her routine activities of living and the act is a controlled 
act set out in paragraph 5 or 6 of subsection 27 (2). 

Counselling 

(2) Subsection 27 (1) does not apply with respect to a communication made in the course of 
counselling about emotional, social, educational or spiritual matters as long as it is not a 
communication that a health profession Act authorizes members to make. 

 

 

Architects Act, RSO 1990, c A.26 
Definitions 

1. In this Act, … 

 “architectural services” means services that are part of or are related to the practice of 
architecture; … 

Who may engage in practice of architecture 

11.  (1)  No person shall engage in the practice of architecture or hold himself, herself or itself 
out as engaging in the practice of architecture unless, 

(a) the person is licensed under this Act; 

(b) the person is the holder of a certificate of practice or the person is doing so as a 
member of a partnership that holds a certificate of practice; or 

(c) the person is the holder of a temporary licence under this Act.   

Who may provide service to public 

(2)  No person shall provide to a member of the public a service that is part of the practice of 
architecture except under and in accordance with a certificate of practice or a temporary licence. 

Exception 

(3)  Subsections (1) and (2) do not apply to, 
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(a) the preparation or provision of a design for the construction, enlargement or 
alteration of a building, 

(i) that is not more than three storeys and not more than 600 square metres in 
gross area as constructed, enlarged or altered, and 

(ii) that is used or intended for one or more of residential occupancy, business 
occupancy, personal services occupancy, mercantile occupancy or industrial 
occupancy; 

(b) the preparation or provision of a design for the construction, enlargement or 
alteration of a building that is not more than three storeys and that is used or intended 
for residential occupancy and, 

(i) that contains one dwelling unit or two attached dwelling units each of which 
is constructed directly on grade, or 

(ii) that is not more than 600 square metres in building area as constructed, 
enlarged or altered and contains three or more attached dwelling units, each of 
which is constructed directly on grade, with no dwelling unit constructed above 
another dwelling unit; 

(c) the preparation or provision of a design for the construction, enlargement or 
alteration of a building used directly in the extraction, processing or storage of ore from 
a mine; 

(d) the preparation or provision, under the personal supervision and direction of a 
member of the Association or the holder of a temporary licence, of a design for the 
construction, enlargement or alteration of a building; 

(e) the preparation or provision of a design for interior space for a building, including 
finishes, fixed or loose furnishings, equipment, fixtures and partitioning of space, and 
related exterior elements such as signs, finishes and glazed openings used for display 
purposes, that does not affect or is not likely to affect, 

(i) the structural integrity, 

(ii) a fire safety system or fire separation, 

(iii) a main entrance or public corridor on a floor, 

(iv) an exit to a public thoroughfare or to the exterior, 

(v) the construction or location of an exterior wall, or 

(vi) the usable floor space through the addition of a mezzanine, infill or other 
similar element, 

of the building; 
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(f) the preparation or provision of a design for alterations within a dwelling unit that 
will not affect or are not likely to affect fire separations, firewalls, the strength or safety 
of the building or the safety of persons in the building; 

(g) the doing of an act that is within the practice of architecture but that is exempt from 
the application of this Act when performed or provided by a member of a class of 
persons prescribed by the regulations for the purpose of the exemption, if the act is done 
by a person who is a member of the class.  

 

 

Drugless Practitioners Act, RSO 1990, c D.18 
 
Definitions 

1. In this Act,… 

“drugless practitioner” means a person who practises the treatment of any ailment, 
disease, defect or disability of the human body by manipulation, adjustment, manual or 
electro-therapy or by any similar method; … 

Saving 

10. Nothing in this Act applies to or affects, 

(a) the practice of any profession or calling by any person practising it under any general 
or special Act of the Legislature; 

(b) any nurse acting in the absence of, or under the prescription or direction of, a legally 
qualified medical practitioner; 

(c) the furnishing of first aid or temporary assistance in cases of emergency; 

(d) persons treating human ailments by prayer or spiritual means as an enjoyment or 
exercise of religious freedom.  

 
 
Professional Engineers Act, RSO 1990, c P.28 
Definitions 

1. In this Act,… 

“practice of professional engineering” means any act of planning, designing, 
composing, evaluating, advising, reporting, directing or supervising that requires the 
application of engineering principles and concerns the safeguarding of life, health, 
property, economic interests, the public welfare or the environment, or the managing of 
any such act;  
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“professional engineer” means a person who holds a licence or a temporary licence; … 

When licences or certificates required 

Licensing requirement 

12 (1) No person shall engage in the practice of professional engineering or hold himself, herself 
or itself out as engaging in the practice of professional engineering unless the person is the 
holder of a licence, a temporary licence, a provisional licence or a limited licence.   

Certificate of authorization 

(2) No person shall offer to the public or engage in the business of providing to the public 
services that are within the practice of professional engineering except under and in accordance 
with a certificate of authorization.   

Exceptions 

(3) Subsections (1) and (2) do not apply to prevent a person, 

(a) from doing an act that is within the practice of professional engineering in relation 
to machinery or equipment, other than equipment of a structural nature, for use in the 
facilities of the person’s employer in the production of products by the person’s 
employer; 

(b) from doing an act that is within the practice of professional engineering where a 
professional engineer or limited licence holder assumes responsibility for the services 
within the practice of professional engineering to which the act is related; 

(c) from designing or providing tools and dies; 

(d) from doing an act that is within the practice of professional engineering but that is 
exempt from the application of this Act when performed or provided by a member of a 
class of persons prescribed by the regulations for the purpose of the exemption, if the 
person is a member of the class; 

(e) from doing an act that is exempt by the regulations from the application of this Act; 

(f) from using the title “engineer” or an abbreviation of that title in a manner that is 
authorized or required by an Act or regulation.   

Idem 

(4) Subsections (1) and (2) do not apply to the preparation or provision of a design for the 
construction, enlargement or alteration of a building, 

(a) that is not more than three storeys and not more than 600 square metres in gross area 
as constructed, enlarged or altered; 

(b) that is used or intended for one or more of residential occupancy, business 
occupancy, personal services occupancy, mercantile occupancy or industrial 
occupancy; and 
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(c) is not designed to house and is not part of an apparatus, process, facility or works 
the design of which is within the practice of professional engineering.  

Idem 

(5) Subsections (1) and (2) do not apply to, 

(a) the preparation or provision of a design for the construction, enlargement or 
alteration of a building that is not more than three storeys and that is used or intended 
for residential occupancy and, 

(i) that contains one dwelling unit or two attached dwelling units each of which 
is constructed directly on grade, or 

(ii) that is not more than 600 square metres in building area as constructed, 
enlarged or altered and contains three or more attached dwelling units, each of 
which is constructed directly on grade, with no dwelling unit constructed above 
another dwelling unit; or 

(b) the preparation or provision of a design for alterations within a dwelling unit that 
will not affect or are not likely to affect fire separations, firewalls, the strength or safety 
of the building or the safety of persons in the building.   

Idem 

(6) The following rules govern the relationship between professional engineers and architects 
and subsections (1) and (2) do not apply to prevent an architect from preparing or providing a 
design for and carrying out the general review of the construction, enlargement or alteration of 
a building in accordance with these rules: 

1. Only an architect may prepare or provide a design for the construction, enlargement 
or alteration of a building, 

i. used or intended for residential occupancy, 

ii. that exceeds 600 square metres in gross area, and 

iii. that does not exceed three storeys, 

and carry out the general review of the construction, enlargement or alteration of the 
building but an architect who prepares or provides such a design may engage a 
professional engineer to provide services within the practice of professional engineering 
in connection with the design and the professional engineer may provide the services. 

2. A professional engineer or an architect may prepare or provide a design for the 
construction, enlargement or alteration of a building, 

i. that exceeds 600 square metres in gross area or three storeys, and 

ii. that is used or intended for, 

A. industrial occupancy, or 
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B. mixed occupancy consisting of industrial occupancy and one or more other 
occupancies, where none of the other occupancies exceeds 600 square metres 
of the gross area, 

but only a professional engineer may provide services within the practice of professional 
engineering in connection with the design. 

3. Subject to rules 4 and 5, a professional engineer shall provide services that are within 
the practice of professional engineering and an architect shall provide services that are 
within the practice of architecture related to the construction, enlargement or alteration 
of a building used or intended for, 

i. assembly occupancy, 

ii. institutional occupancy, 

iii. business occupancy or personal services occupancy that exceeds 600 square 
metres in gross area or three storeys, 

iv. mercantile occupancy that exceeds 600 square metres in gross area or three 
storeys, 

v. residential occupancy that exceeds three storeys, 

vi. mixed occupancy consisting of industrial occupancy and one or more other 
occupancies, where one of the other occupancies exceeds 600 square metres in 
gross area, 

vii. mixed occupancy consisting of a combination of, 

A. assembly occupancy and any other occupancy, except industrial 
occupancy, 

B. institutional occupancy and any other occupancy, except industrial 
occupancy, 

C. one or more of, 

1.  business occupancy, 

2.  personal services occupancy, or 

3.  mercantile occupancy, 

and any other occupancy, except assembly occupancy, institutional 
occupancy or industrial occupancy, 

where the building as constructed, enlarged or altered exceeds 600 
square metres in gross area or three storeys, 
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D. residential occupancy that exceeds three storeys and any other 
occupancy, where the building as constructed, enlarged or altered 
exceeds 600 square metres in gross area, or 

viii. any other occupancy where the building as constructed, enlarged or altered 
exceeds 600 square metres in gross area or three storeys, 

but a professional engineer may provide a design for the industrial occupancy of a mixed 
occupancy described in subparagraph vi. 

4. An architect may perform or provide services that are within the practice of 
professional engineering in preparing or providing a design for and carrying out the 
general review of the construction, enlargement or alteration of a building described in 
rule 2 or 3 where to do so does not constitute a substantial part of the services within 
the practice of professional engineering related to the construction, enlargement or 
alteration of the building and is necessary, 

i. for the construction, enlargement or alteration of the building and is incidental 
to other services provided as part of the practice of architecture by the architect 
in respect of the construction, enlargement or alteration of the building, or 

ii. for co-ordination purposes. 

5. A professional engineer may perform or provide services that are within the practice 
of architecture in preparing or providing a design for and carrying out the general review 
of the construction, enlargement or alteration of a building described in rule 1 or 3 where 
to do so does not constitute a substantial part of the services within the practice of 
architecture related to the construction, enlargement or alteration of the building and is 
necessary, 

i. for the construction, enlargement or alteration of the building and is incidental 
to other services provided as part of the practice of professional engineering by 
the professional engineer in respect of the construction, enlargement or 
alteration of the building, or 

ii. for co-ordination purposes. 

6. Only an architect may carry out or provide the general review of the construction, 
enlargement or alteration of a building, 

i. that is constructed, enlarged or altered in accordance with a design prepared 
or provided by an architect, or 

ii. in relation to services that are provided by an architect in connection with the 
design in accordance with which the building is constructed, enlarged or altered. 

7. Only a professional engineer may carry out or provide the general review of the 
construction, enlargement or alteration of a building, 

i. that is constructed, enlarged or altered in accordance with a design prepared 
or provided by a professional engineer, or 

401



12 

 

ii. in relation to services that are provided by a professional engineer in 
connection with the design in accordance with which the building is 
constructed, enlarged or altered. 

8. A professional engineer or an architect may act as prime consultant for the 
construction, enlargement or alteration of a building. 

9. A reference in these rules to the provision of a design or services by a professional 
engineer applies equally to a holder of a certificate of authorization.   

Idem 

(7) Subsections (1) and (2) do not apply to prevent a person from carrying out a general review 
of the construction, enlargement or alteration of a building that does not or is not intended to 
take the place of a general review required to be done by a professional engineer.  

 

Professional Foresters Act, 2000, SO 2000, c 18 
Scope of practice 

3 (1) The practice of professional forestry is the provision of services in relation to the 
development, management, conservation and sustainability of forests and urban forests where 
those services require knowledge, training and experience equivalent to that required to become 
a member under this Act and includes, 

(a) the designing, specifying or approving of silvicultural prescriptions and treatments, 
including timber harvesting; 

(b) the appraisal, evaluation and certification of forests and urban forests; 

(c) the auditing of forest management practices; 

(d) the assessment of impacts from planned activities on forests and urban forests; 

(e) the classification, inventory and mapping of forests and urban forests; and 

(f) the planning and locating of forest transportation systems, including forest roads.   

Exclusions 

(2) The practice of professional forestry does not include acts performed in relation to the 
management or manipulation of forests if they are performed, 

(a) personally by individuals on land which they own; 

(b) by a person acting within the scope of practice of a profession, trade or occupation 
that is listed in the regulations; 

(c) by persons responding to an emergency situation such as a forest fire; 
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(d) by persons acting under the supervision of a member; 

(e) by students enrolled in a forestry education program and under the supervision of 
the course instructor in the program; 

(f) by a member of the armed forces while on duty; or 

(g) by a person engaged in scientific research.   

Definition 

(3) In this section, 

“urban forest” means tree-dominated vegetation and related features found within an 
urban area and includes woodlots, plantations, shade trees, fields in various stages of 
succession, wetland and riparian areas.  

 
 
Professional Geoscientists Act, 2000, SO 2000, c 13 
Practice of professional geoscience 

2 (1) An individual practises professional geoscience when he or she performs an activity that 
requires the knowledge, understanding and application of the principles of geoscience and that 
concerns the safeguarding of the welfare of the public or the safeguarding of life, health or 
property including the natural environment.   

 
 
Public Accounting Act, 2004, SO 2004, c 8 
Definitions 

1. In this Act,… 

“public accountant” means a person who either alone or in partnership or through a 
professional corporation practises public accounting or offers to practise public 
accounting.  

Public accounting services 

2 (1) For the purposes of this Act and subject to any limitations that are prescribed, the practice 
of public accounting means providing, on a basis that is independent of the person for whom the 
services are being provided, either of the following services: 

1. Assurance engagements, including an audit or a review engagement, conducted with 
respect to the correctness, fairness, completeness or reasonableness of a financial 
statement or any part of a financial statement or any statement attached to a financial 
statement, if it can reasonably be expected that the services will be relied upon or used 
by a third party. 
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2. Subject to subsection (3), compilation services, if it can reasonably be expected that 
all or any portion of the compilations or associated materials prepared by the person 
providing the services will be relied upon or used by a third party.   

Inclusion of opinion in assurance engagements 

(2) Assurance engagements described in paragraph 1 of subsection (1) may or may not include 
the rendering of an opinion or other statement by the person who is providing the services.   

Exception to public accounting 

(3) If the compilations or associated materials prepared by the person in providing compilation 
services that otherwise fall within paragraph 2 of subsection (1) contain a notice in the prescribed 
form that provides that any assurance given by the person is limited to the accuracy of the 
computations required in order to complete the compilation, the provision of the compilation 
services does not constitute public accounting for the purposes of this Act.  

Public accounting licence required 

3 (1) A person who is engaged in the practice of public accounting shall, 

(a) in the case of an individual, be licensed in accordance with this Act; and 

(b) in the case of a professional corporation, hold a certificate of authorization in 
accordance with this Act.  

Exception 

(2) Despite subsection (1), a person is not required to be licensed in accordance with this Act if 
the person provides public accounting services exclusively in respect of, 

(a) any public authority or any commission, committee or emanation of a public 
authority, including a Crown corporation; 

(b) any bank, loan or trust company; 

(c) any transportation company incorporated by an Act of the Parliament of Canada; or 

(d) any other publicly-owned or publicly-controlled public utility organization. 

Other practices not precluded 

(3) A person is not required to be licensed in accordance with this Act for providing services as, 

(a) a bookkeeper or for engaging in bookkeeping, in cost accounting or in the installation 
of bookkeeping or business systems, solely by virtue of engaging in those activities; or 

(b) a person preparing or offering to prepare financial statements solely as part of tax 
returns, if the person offers, 

(i) no opinion independent of the taxpayer in respect of the financial statements 
or in respect of the returns, or 
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(ii) no other service requiring a licence under this Act. 

OReg 238/05: General 
Limitation on public accounting services 

4. For the purposes of section 2 of the Act, the practice of public accounting does not include 
providing any of the services listed in that section, if they are provided without reward, 

(a) by a person who is a member of a professional accounting body that administers a 
process for addressing public complaints against its members and who is insured against 
professional liability; and 

(b) on a basis that is independent of the person for whom the services are being 
provided.   

 

 

O. Reg. 383/00: Registration (Social Work and Social Services Act, 1998, SO 1998, c 31) 
2. In this Regulation, … 

 “role of a social service worker” means the role of a person who assesses, treats and 
evaluates individual, interpersonal and societal problems through the use of social 
service work knowledge, skills, interventions and strategies, to assist individuals, dyads, 
families, groups, organizations and communities to achieve optimum social 
functioning;  

“role of a social worker” means the role of a person who assesses, diagnoses, treats and 
evaluates individual, interpersonal and societal problems through the use of social work 
knowledge, skills, interventions and strategies, to assist individuals, dyads, families, 
groups, organizations and communities to achieve optimum psychosocial and social 
functioning. 

 

 

Surveyors Act, RSO 1990, c S.29 
Definitions 

1. (1) In this Act,… 

“practice of cadastral surveying” means advising on, reporting on, conducting or 
supervising the conducting of surveys to establish, locate, define or describe lines, 
boundaries or corners of parcels of land or land covered with water; 

“practice of professional surveying” means the determination or analysis of spatial 
attributes of natural and artificial features on, above or below the surface of the earth, 
whether or not the surface of the earth is situated below water, and the storage and 
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representation of such features on a chart, map, plan or graphic representation, and 
includes the practice of cadastral surveying; … 

Interpretation, engaging in the practice 

(2) An individual engages in the practice of cadastral surveying or engages in the practice of 
professional surveying when he or she performs an act that is within the practice of cadastral 
surveying or that is within the practice of professional surveying, as the case may be.   

Same, exceptions 

(3) An individual who performs an act that is within the practice of professional surveying is 
not engaging in the practice of professional surveying for the purposes of this Act if, 

(a) the individual is the holder of a licence, temporary licence, provisional licence or 
limited licence under the Professional Engineers Act and is competent by virtue of 
training and experience, in accordance with the regulations made under that Act, to carry 
out acts that would be within the practice of professional surveying but that would not 
be within the practice of cadastral surveying; or 

(b) the individual is licensed as a professional geoscientist under the Professional 
Geoscientists Act, 2000 and is competent by virtue of training and experience, in 
accordance with the regulations made under that Act, to carry out acts that would be 
within the practice of professional surveying but that would not be within the practice 
of cadastral surveying. 

 

 

Veterinarians Act, RSO 1990, c V.3 
Definitions 

1. (1) In this Act,… 

“practice of veterinary medicine” includes the practice of dentistry, obstetrics including 
ova and embryo transfer, and surgery, in relation to an animal other than a human being; 
… 

Licence required 

11 (1) No person shall engage in the practice of veterinary medicine or hold himself, herself or 
itself out as engaging in the practice of veterinary medicine unless the person is the holder of a 
licence.  

Exceptions 

(2) Subsection (1) does not apply to prevent a person, 

(a) from rendering first aid or temporary assistance in an emergency without fee; 
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(b) from treating an animal if the person is the owner of the animal, is a member of the 
household of the owner of the animal or is employed for general agricultural or domestic 
work by the owner of the animal; 

(c) from taking blood samples; 

(d) from preventing or treating fish and invertebrate diseases; 

(e) from collecting or using semen for the purposes of a business that engages in the 
artificial insemination of livestock; 

(f) from collecting or transporting ova and embryos of animals other than mammals.  

 

RRO 1990, Reg 1093: General (attached) 
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PART V CONFLICT OF INTEREST 42-44 
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DEFINITIONS 

 1.  In this Regulation, 

“auxiliary” means a person involved in a member’s practice of veterinary medicine other than another member; (“auxiliaire”) 

“client” means, with respect to a member, the owner of an animal that the member is treating, an authorized representative of  
the owner or an individual who the member reasonably determines is acting in the interest of the animal; (“client”) 

“dispense” means, with respect to a drug or substance, to distribute or provide the drug or substance and includes to sell or  to 
give away the drug or substance but does not include the administration of the drug or substance, by injection, inhalation, 
ingestion or by any other means, to the body of an animal; (“délivrer”) 

“member” means a member of the College. (“membre”)  R.R.O. 1990, Reg. 1093, s. 1; O. Reg. 233/15, s. 1. 

PART I 
REGISTRATION AND ACCREDITATION 

DEFINITIONS 

 2.  In this Part, 

“acceptable unaccredited veterinary school” means a veterinary school, other than an accredited veterinary school, that at the 
time of an applicant’s graduation, 

 (a) provides an undergraduate program of veterinary medical education leading to a basic degree that includes at least 125 
weeks of instruction scheduled over a minimum of thirty-two months, and 

 (b) is listed in the World Directory of Veterinary Schools last published by the World Health Organization or is classified 
as “AVMA — listed” in the Directory of Veterinary Colleges of the World last published by the American Veterinary 
Medical Association; 

“accredited clinical proficiency examination site” means a site where the clinical proficiency examination is administered and 
that is accredited by the National Examining Board of the Canadian Veterinary Medical Association or by the Educational 
Commission for Foreign Veterinary Graduates of the American Veterinary Medical Association; 

“accredited veterinary school” means a veterinary school that, at the time of an applicant’s graduation, is accredited by the 
Council on Education of the American Veterinary Medical Association; 

“basic degree” means a Doctor of Veterinary Medicine or an equivalent degree in veterinary medicine; 
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“companion animal” does not include a horse; 

“local knowledge examination” means an examination approved by the Registration Committee on legal and ethical aspects 
of veterinary practice in Ontario including reportable diseases; 

“major surgery” means surgery, 

 (a) in which bone, viscera or an extensive area of subcutaneous tissue is exposed, or 

 (b) the failure of which would endanger the life or organ function of the animal.  R.R.O. 1990, Reg. 1093, s. 2; O. Reg. 
398/07, s. 1; O. Reg. 356/11, s. 1; O. Reg. 233/15, s. 2. 

LICENCES 

 3.  (1)  The requirements for the issuing of any licence are that the applicant, 

 (a) is a Canadian citizen or permanent resident or has another status under the Immigration Act (Canada) consistent with 
the class of licence for which application is made; 

 (b) has an adequate knowledge of English or French, as demonstrated by any of the following: 

 1. The applicant has successfully completed before July 30, 1995, 

 i. the Test of English as a Foreign Language with a minimum score of 550 and the Test of Spoken English 
with a minimum score of 200, or 

 ii. tests acceptable to the College of the applicant’s ability to speak and write French with scores that reflect a 
competence that is at least equivalent to the competence required in English under subparagraph i. 

 2. The applicant has successfully completed on or after July 30, 1995 but before July 11, 2000, 

 i. the Test of English as a Foreign Language with a minimum score of 550 and the Test of Spoken English 
with a minimum score of 50, or 

 ii. tests acceptable to the College of the applicant’s ability to speak and write French with scores that reflect a 
competence that is at least equivalent to the competence required in English under subparagraph i. 

 3. The applicant has successfully completed, after July 10, 2000, 

 i. tests acceptable to the College of the applicant’s ability to speak and write in English, or 

 ii. tests acceptable to the College of the applicant’s ability to speak and write French with scores that reflect a 
competence that is at least equivalent to the competence required in English under subparagraph i; 

 (c) completes an application for the class of licence for which application is made on a form provided by the Registrar; 

 (d) if the applicant has previously practised veterinary medicine, provides evidence that there has been no finding of, and 
that there is no current proceeding involving an allegation of, professional misconduct, gross neglect or impairment; 

 (e) provides a declaration affirming that there has been no finding of guilt of, and that there is no charge pending 
involving an allegation of, an offence relevant to the applicant’s suitability to practise veterinary medicine; 

 (e.1) satisfies the requirement of subsection (4); 

 (f) pays the relevant examination fee, application fee, licence fee, and annual membership fee as set out in the by-laws; 

 (g) meets the requirements for the class of licence for which application is made; and 

 (h) submits proof of his or her identity; 

 (i) submits his or her basic degree from an accredited veterinary school or an acceptable unaccredited veterinary school or 
a copy of the degree that is, 

 (i) notarized by a person authorized to notarize documents in a Canadian jurisdiction, or 

 (ii) certified by a person authorized to practice law in a Canadian jurisdiction; and 

 (j) with respect to information provided by the applicant to the College that is relevant to the member’s suitability to 
practise veterinary medicine, has not provided false or misleading information, either knowingly or in circumstances 
where the applicant ought to have known the information was false or misleading.  R.R.O. 1990, Reg. 1093, s. 3 (1); 
O. Reg. 431/00, s. 1; O. Reg. 398/07, s. 2; O. Reg. 233/15, s. 3 (1-3). 

 (2)  Clause (1) (b) does not apply if the primary and secondary education of the applicant was conducted in English or 
French or if the undergraduate veterinary education of the applicant was conducted in English or French.  R.R.O. 1990, Reg. 
1093, s. 3 (2). 

 (3)  Clause (1) (h) does not apply to an applicant who is a graduate of an accredited veterinary school in Canada or who 
applies for a short-term licence.  R.R.O. 1990, Reg. 1093, s. 3 (3). 

409



 3 

 (4)  It is a requirement for the issuing of a licence that the applicant’s previous conduct affords reasonable grounds for the 
belief that the applicant will practise veterinary medicine in a safe and professional manner. O. Reg. 233/15, s. 3 (4). 

 3.1  The following classes of licence are established: 

 1. Restricted licence. 

 2. General licence. 

 3. Academic licence. 

 4. Public service licence. 

 5. Short-term licence. 

 6. Educational licence. 

 7. Postgraduate and resident licence.  O. Reg. 161/04, s. 3. 

 4.  (1)  A restricted licence is a licence with conditions or limitations imposed by a committee under the Act or by the 
Council under a predecessor of that Act.  R.R.O. 1990, Reg. 1093, s. 4 (1). 

 (2)  A holder of a restricted licence may practise veterinary medicine only in accordance with the conditions of the licence.  
R.R.O. 1990, Reg. 1093, s. 4 (2). 

 5.  (1)  To be eligible for a general licence the applicant must meet the following requirements: 

 1. The applicant has earned a basic degree from an accredited veterinary school or an acceptable unaccredited veterinary 
school. 

 2. The applicant has successfully completed the local knowledge examination within two years of application or holds an 
academic licence. 

 3. The applicant, 

 i. has obtained a score higher than 1.5 standard deviations below the mean on both parts of the national board 
examination for veterinary medical licensing of the National Board Examination Committee of the American 
Veterinary Medical Association, including the clinical competency test, if the examinations are taken on or before 
November 30, 1992, 

 ii. has obtained a passing mark on both parts of the national board examination for veterinary medical licensing of 
the National Board Examination Committee of the American Veterinary Medical Association, including the 
clinical competency test, if the examinations are taken after November 30, 1992 but before November 30, 2000, 
or   

 iii. has obtained a passing mark on the North American Veterinary Licensing Examination, if the examination is 
taken on or after November 30, 2000. 

 4. The applicant, 

 i. if a graduate of an acceptable unaccredited veterinary school, after compliance with paragraph 3 of subsection 
(1), has successfully completed the clinical proficiency examination of the National Examining Board of the 
Canadian Veterinary Medical Association administered through an accredited clinical proficiency examination 
site, or  

 ii. if a graduate of an accredited veterinary school who has failed either or both parts of the national board 
examination twice or more, after compliance with paragraph 3 of subsection (1), has successfully completed the 
clinical proficiency examination of the National Examining Board of the Canadian Veterinary Medical 
Association administered through an accredited clinical proficiency examination site.  O. Reg. 431/00, s. 2; 
O. Reg. 398/07, s. 3; O. Reg. 356/11, s. 2 (1). 

 (2)  Despite subsection (1), a member who surrenders a general licence and is issued an educational licence at the same 
time shall be deemed to meet the requirements for the issuing of a general licence for a period of two months after the 
termination of the educational licence.  O. Reg. 431/00, s. 2. 

 (3)  REVOKED:  O. Reg. 356/11, s. 2 (2). 

 6.  (1)  The requirements for the issuing of an academic licence are that the applicant, 

 (a) has a basic degree from an accredited veterinary school or an acceptable unaccredited veterinary school; 

 (b) has a full-time teaching or research appointment of professorial rank in the Ontario Veterinary College of the 
University of Guelph with full payment at salary of rank paid by the University; and 

 (c) has successfully completed the local knowledge examination within two years of application.  R.R.O. 1990, Reg. 
1093, s. 6 (1); O. Reg. 510/95, s. 2; O. Reg. 356/11, s. 3. 
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 (2)  A holder of an academic licence may engage in the practice of veterinary medicine only in the department in which he 
or she holds a professorial appointment and to the extent required by that appointment.  R.R.O. 1990, Reg. 1093, s. 6 (2). 

 (3)  An academic licence terminates when the licensee ceases to hold an appointment in accordance with clause (1) (b).  
R.R.O. 1990, Reg. 1093, s. 6 (3). 

 7.  (1)  The requirements for the issuing of a public service licence are that, 

 (a) the applicant has earned a basic degree from an accredited veterinary school or an acceptable unaccredited veterinary 
school; 

 (b) the applicant, 

 (i) has obtained a score higher than 1.5 standard deviations below the mean on both parts of the national board 
examination for veterinary medical licensing of the National Board Examination Committee of the American 
Veterinary Medical Association, including the clinical competency test, if the applicant took the examinations on 
or before November 30, 1992, 

 (ii) has obtained a passing mark on both parts of the national board examination  for veterinary medical licensing of 
the National Board Examination Committee of the American Veterinary Medical Association, including the 
clinical competency test, if the applicant took the examinations after November 30, 1992 but before November 
30, 2000, or 

 (iii) has obtained a passing mark on the North American Veterinary Licensing Examination, if the applicant took the 
examination on or after November 30, 2000; 

 (c) the applicant, after complying with clause (b), has successfully completed the clinical proficiency examination of the 
National Examining Board of the Canadian Veterinary Medical Association administered through an accredited 
clinical proficiency examination site, if the applicant is, 

 (i) a graduate of an accredited veterinary school who has failed either or both parts of the national board examination 
described in that clause twice or more, or 

 (ii) a graduate of an acceptable unaccredited veterinary school; and 

 (d) the applicant is employed as a veterinarian by the Crown in right of Canada  O. Reg. 161/04, s. 5; O. Reg. 398/07, s. 4. 

 (2)  A holder of a public service licence may engage in the practice of veterinary medicine only in the course of 
employment as a veterinarian by the Crown in right of Canada.  R.R.O. 1990, Reg. 1093, s. 7 (2); O. Reg. 308/91, s. 1 (2). 

 (3)  A public service licence terminates when the licensee ceases to be employed as a veterinarian by the Crown in right of 
Canada.  R.R.O. 1990, Reg. 1093, s. 7 (3); O. Reg. 308/91, s. 1 (3). 

 8.  (1)  The requirements for the issuing of a short-term licence are that the applicant, 

 (a) has earned a basic degree from an accredited veterinary school or an acceptable unaccredited veterinary school; 

 (b) provides a document from a member holding a general licence without conditions that evidences the member’s 
undertaking to supervise the applicant and to be responsible for continuing after the licensee leaves Ontario any 
veterinary care started in Ontario by the licensee; and 

 (c) is appointed by the Ontario Veterinary College of the University of Guelph, a regional academy of veterinary medicine 
in Ontario or a recognized group of members with special veterinary interest, or has the consent of the College, to 
perform specific veterinary services solely for a short-term, special purpose.  R.R.O. 1990, Reg. 1093, s. 8 (1). 

 (2)  A holder of a short-term licence may engage in the practice of veterinary medicine only under the supervision of the 
member whose undertaking has been given under clause (1) (b) and to the extent required by the appointment or consent 
under clause (1) (c).  R.R.O. 1990, Reg. 1093, s. 8 (2). 

 (3)  A short-term licence terminates on the earliest of, 

 (a) the day the appointment or consent under clause (1) (c) is terminated; 

 (b) the day the licensee leaves Ontario; and 

 (c) thirty days after the licence is issued.  R.R.O. 1990, Reg. 1093, s. 8 (3). 

 9.  (1)  The requirements for the issuing of an educational licence are that the applicant, 

 (a) has earned a basic degree from an accredited veterinary school or an acceptable unaccredited veterinary school; and 

 (b) is enrolled in a program of postgraduate veterinary education provided by the Ontario Veterinary College of the 
University of Guelph.  R.R.O. 1990, Reg. 1093, s. 9 (1). 

 (2)  The holder of an educational licence, 
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 (a) may engage in the practice of veterinary medicine only as required by the program of education in which the licensee 
is enrolled and only under the supervision of a full-time employee of the University of Guelph who holds a general 
licence or an academic licence; and 

 (b) may receive remuneration for veterinary services only in the form of a fixed salary or stipend.  R.R.O. 1990, Reg. 
1093, s. 9 (2). 

 (3)  An educational licence terminates when the licensee ceases to be enrolled in a program of postgraduate veterinary 
education provided by the Ontario Veterinary College of the University of Guelph.  R.R.O. 1990, Reg. 1093, s. 9 (3). 

 9.1  (1)  The requirements for issuing a postgraduate and resident licence are that the applicant, 

 (a) has a basic degree from an accredited veterinary school or an acceptable unaccredited veterinary school; 

 (b) is enrolled as an intern, resident or Doctor of Veterinary Science student at the Veterinary Teaching Hospital of the 
Ontario Veterinary College; and 

 (c) has successfully completed the local knowledge examination within two years preceding the application.  O. Reg. 
431/00, s. 3; O. Reg. 356/11, s. 4. 

 (2)  The holder of a postgraduate and resident licence may engage in the practice of veterinary medicine only as required 
by the program in which he or she is enrolled as an intern, resident or Doctor of Veterinary Science student at the Veterinary 
Teaching Hospital of the Ontario Veterinary College.  O. Reg. 431/00, s. 3. 

 (3)  A postgraduate and resident licence terminates when the holder of the licence ceases to be enrolled as an intern, 
resident or Doctor of Veterinary Science student at the Veterinary Teaching Hospital of the Ontario Veterinary College.  
O. Reg. 431/00, s. 3. 

 9.2  (1)  Despite sections 3 to 9.1, if an application for a licence is made by a person who holds an authorizing certificate 
issued by an out-of-province regulatory authority and authorizing the person to engage in the practice of veterinary medicine 
in another jurisdiction, the person must meet the requirement for the licence otherwise set out in this Regulation subject to the 
following rules: 

 1. Clause 3 (1) (b) does not apply if proficiency in English or French was a condition of granting the applicant’s 
authorizing certificate in the jurisdiction of the out-of-province regulatory authority. 

 2. If the application is referred to the Registration Committee under section 14 of the Act, any additional experience, 
education or training may only be required of the applicant under subsection 14 (4) of the Act if the requirement 
complies with Part II of the Ontario Labour Mobility Act, 2009. 

 3. If the applicant has applied for a restricted licence or is being considered for a restricted licence under section 14 of the 
Act, any condition or limitation imposed on the restricted licence must comply with Part II of the Ontario Labour 
Mobility Act, 2009. 

 4. An applicant for a general licence is not required to satisfy the requirements set out in paragraphs 1, 3 and 4 of 
subsection 5 (1) if, in the opinion of the Registrar, the authorizing certificate issued to the applicant by the out-of-
province regulatory authority is equivalent to a general licence. 

 5. An applicant for an academic licence is not required to satisfy the requirement set out in clause 6 (1) (a) if, in the 
opinion of the Registrar, the authorizing certificate issued to the applicant by the out-of-province regulatory authority 
is equivalent to an academic licence or a general licence. 

 6. An applicant for a public service licence is not required to satisfy the requirements set out in clause 7 (1) (a), (b) or (c) 
if, in the opinion of the Registrar, the authorizing certificate issued to the applicant by the out-of-province regulatory 
authority is equivalent to a public service licence or a general licence. 

 7. An applicant for a short-term licence is not required to satisfy the requirement set out in clause 8 (1) (a) if, in the 
opinion of the Registrar, the authorizing certificate issued to the applicant by the out-of-province regulatory authority 
is equivalent to a short-term licence or general licence. 

 8. An applicant for an educational licence is not required to satisfy the requirement set out in clause 9 (1) (a) if, in the 
opinion of the Registrar, the authorizing certificate issued to the applicant by the out-of-province regulatory authority 
is equivalent to an educational licence or a general licence. 

 9. An applicant for a post-graduate and resident licence is not required to satisfy the requirement set out in clause 9.1 (1) 
(a) if, in the opinion of the Registrar, the authorizing certificate issued to the applicant by the out-of-province 
regulatory authority is equivalent to a post-graduate and resident licence or to a general licence.  O. Reg. 356/11, s. 5. 

 (2)  In this section, 

“authorizing certificate” means a certificate, licence, registration or other form of official recognition granted by an out-of-
province regulatory authority to an individual, which attests to the individual being qualified to engage in the practice of 
veterinary medicine and authorizes the individual to engage in the practice of veterinarian medicine and to hold herself or 
himself out as engaging in that practice; 
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“out-of-province regulatory authority” means a regulatory authority that is authorized to grant authorizing certificates to 
individuals under an Act of Canada or of a province or territory of Canada that is a party to the Agreement on Internal 
Trade, other than Ontario.  O. Reg. 356/11, s. 5. 

CERTIFICATES OF ACCREDITATION 

 10.  (1)  The requirements for the issuing or renewing of any certificate of accreditation are that the veterinary facility 
meets the standards established under subsection 8 (1) of the Act for the class of certificate of accreditation for which 
application is made and the applicant, 

 (a) submits to the College an application in a form provided by the Registrar; 

 (b) is the owner of, or a partner in, the practice conducted on or from the facility that is the subject of application, or 
submits to the College the written authority of the owners or partners of that practice to provide the undertaking 
required under clause (c); 

 (c) provides the College with a written undertaking on a form provided by the Registrar that he or she, 

 (i) will be responsible for the facility, including ensuring that the facility is operated in accordance with the Act, the 
regulations and the facility standards established by the Council under section 8 of the Act, and 

 (ii) will ensure that only members will have responsibility for and control over all of the clinical and professional 
aspects of the provision of services through the facility, including maintaining the standards of practice of the 
profession; 

 (d) holds a general licence or a restricted licence the conditions of which are consistent with the conditions of the 
certificate of accreditation; and 

 (e) pays the inspection fee set out in the by-laws.  R.R.O. 1990, Reg. 1093, s. 10; O. Reg. 398/07, s. 5; O. Reg. 233/15, s. 
4 (1). 

 (2)  Clause (1) (b) does not apply to an applicant for a certificate of accreditation for a temporary facility. O. Reg. 233/15, 
s. 4 (2). 

 11.  (1)  It is a condition of a certificate of accreditation that the designation of a veterinary facility described in Column A 
of the Table contains one of the appropriate terms set out in Column B of the Table: 

TABLE 

 
Item Column A Column B 

1. Companion animal hospital Clinic, Hospital or Services 

2. Companion animal office Office or Services 

3. Companion animal mobile office Mobile Office or Mobile Services 

4. Companion animal mobile Mobile, Mobile Services or House Call Services 

4.1 Remote area companion animal mobile Remote Mobile, Remote Mobile Services 

5. Companion animal emergency clinic Emergency Clinic or Emergency Hospital 

6. Companion animal spay-neuter clinic Spay-Neuter Clinic 

7. Food-producing animal hospital Clinic, Hospital or Services 

8. Food-producing animal mobile Mobile, Services or Mobile Services 

9. Equine clinic Clinic, Hospital or Services 

10. Equine mobile Mobile, Services or Mobile Services 

10.1 Equine Emergency mobile Emergency Mobile, Emergency Services or Emergency Mobile Services 

11. Poultry service Clinic or Services 

12. Specialty animal hospital Clinic, Hospital or Services 

13. Temporary Clinic, Hospital or Services 

R.R.O. 1990, Reg. 1093, s. 11; O. Reg. 407/92, s. 2; O. Reg. 161/04, s. 7; O. Reg. 398/07, s. 6; O. Reg. 233/15, s. 5. 

 (2)  It is a condition of a certificate of accreditation that if a veterinary facility has a designated name, the designation be 
approved under section 41.  O. Reg. 509/93, s. 2. 

 11.1  A certificate of accreditation for a specialty animal hospital will only be granted if minimum standards for 
accreditation as a specialty animal hospital for the applicant’s specialty have been established under subsection 8 (1) of the 
Act.  O. Reg. 398/07, s. 7. 

 12.  (1)  A certificate of accreditation expires five years after it is issued or renewed unless it expires at an earlier date 
under subsection (2) or (3) or unless the Accreditation Committee issued or renewed the certificate on condition that it expire 
at an earlier date.  O. Reg. 509/93, s. 3; O. Reg. 233/15, s. 6 (1). 

 (2)  A certificate of accreditation expires before the period described in subsection (1) if, 

 (a) a stationary veterinary facility, or a stationary element of a facility with a mobile element, is relocated; or 
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 (b) no member meets the requirements in clauses 10 (a), (b), (c) and (d) in respect of the veterinary facility.  R.R.O. 1990, 
Reg. 1093, s. 12 (2). 

 (3)  A certificate of accreditation for a temporary facility expires 30 days after it is issued unless the Registrar specifies a 
different date. O. Reg. 233/15, s. 6 (2). 

 13.  Every member practising in or from a facility, other than a companion animal mobile, a remote area companion animal 
mobile, food-producing animal mobile equine mobile, equine emergency mobile or temporary facility, shall ensure that the 
certificate of accreditation is displayed conspicuously in the facility so that clients can read it easily.  R.R.O. 1990, Reg. 
1093, s. 13; O. Reg. 407/92, s. 3; O. Reg. 161/04, s. 8; O. Reg. 233/15, s. 7. 

 14.  (1)  A certificate of accreditation for a companion animal hospital, office, mobile office, mobile, emergency clinic 
spay-neuter clinic or remote area companion animal mobile limits the veterinary practice in or from the facility to the 
treatment of companion animals.  R.R.O. 1990, Reg. 1093, s. 14 (1); O. Reg. 161/04, s. 9. 

 (2)  A certificate of accreditation for a food-producing animal hospital or mobile limits the veterinary practice in or from 
the facility to the treatment of food-producing animals and horses.  R.R.O. 1990, Reg. 1093, s. 14 (2). 

 (3)  A certificate of accreditation for an equine clinic mobile or emergency mobile limits the veterinary practice in or from 
the facility to the treatment of horses.  R.R.O. 1990, Reg. 1093, s. 14 (3); O. Reg. 407/92, s. 4 (1). 

 (4)  A certificate of accreditation for a poultry service limits the veterinary practice in or from the facility to the treatment 
of poultry.  R.R.O. 1990, Reg. 1093, s. 14 (4). 

 (4.1)  A certificate of accreditation for a temporary facility limits the veterinary practice in or from the facility to the 
veterinary services specified in the certificate. O. Reg. 233/15, s. 8. 

 (5)  It is a condition of a certificate of accreditation for a companion animal office that the veterinary services provided in 
or from the facility do not include radiology, major surgery, overnight confinement or, except for observation and continuing 
care on the day of treatment, hospitalization.  R.R.O. 1990, Reg. 1093, s. 14 (5). 

 (6)  It is a condition of a certificate of accreditation for a companion animal mobile office that the veterinary services 
provided in or from the facility do not include radiology, major surgery, overnight confinement or hospitalization.  R.R.O. 
1990, Reg. 1093, s. 14 (6). 

 (7)  A certificate of accreditation for a companion animal mobile limits the veterinary services provided from the facility 
to, 

 (a) assessments; 

 (b) vaccinations; 

 (c) tranquilization, sedation or local anaesthesia; 

 (d) surgical repair of simple wounds for which general anaesthesia is not necessary; 

 (e) treatment of abscesses for which general anaesthesia is not necessary; 

 (f) tail docks and dewclaw removals on animals less than one week of age; 

 (g) nail clipping; 

 (h) expression of anal glands; 

 (i) cleansing and treatment of ear conditions for which general anaesthesia is not necessary; 

 (j) minor dental work for which general anaesthesia is not necessary; 

 (k) ophthalmic examinations and simple ocular procedures; 

 (l) collection for screening analysis of blood, skin scrapings, urine and feces; 

 (m) bandaging; 

 (n) euthanasia; 

 (o) emergency care pending transport to a companion animal hospital; 

 (p) prescribing and dispensing drugs; 

 (q) collection of semen; 

 (r) artificial insemination; and 

 (s) breeding supervision.  R.R.O. 1990, Reg. 1093, s. 14 (7). 

 (8)  It is a condition of accreditation for a companion animal emergency clinic that a member and an auxiliary are actually 
on duty in the facility and available for service with reasonable promptness, 

 (a) every weekday from 7 p.m. to 8 a.m. on the following day; 
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 (b) every weekend from 7 p.m. on Friday to 8 a.m. on the following Monday; and 

 (c) every statutory holiday from 7 p.m. on the day before the holiday to 8 a.m. on the day following the holiday.  O. Reg. 
510/95, s. 3 (1). 

 (9)  A certificate of accreditation for a companion animal spay-neuter clinic limits the veterinary services provided in or 
from the facility to spay and neuter procedures, including the pre-, intra- and post-operative management usually associated 
with those procedures.  R.R.O. 1990, Reg. 1093, s. 14 (9). 

 (10)  The following are conditions of a certificate of accreditation for an equine emergency mobile: 

 1. A member shall be on duty and available for service with reasonable promptness, 

 i. every weekend from 7 p.m. on Friday to 8 a.m. on the following Monday, and 

 ii. every statutory holiday from 7 p.m. on the day before the holiday to 8 a.m. on the day following the holiday. 

 2. The holder of the certificate shall ensure that clients are directed to an alternate facility by answering machine or 
answering service when no member is on duty in the facility.  O. Reg. 407/92, s. 4 (2); O. Reg. 510/95, s. 3 (2). 

 (11)  The following are conditions of a certificate of accreditation for a specialty animal hospital: 

 1. The veterinary services provided in or from the facility are limited to the specialty or services necessary to practice the 
specialty. 

 2. A member working in or from the facility must, 

 i. be a board certified specialist as described in section 41.1, 

 ii. have completed an accredited residency program in the relevant specialty, be certified by the board as being 
eligible in the specialty and practice under the supervision of a person described in subparagraph i, or 

 iii. be enrolled in an accredited training program in the relevant specialty and practice under the supervision of a 
person described in subparagraph i.  O. Reg. 398/07, s. 8. 

GENERAL 

 15.  REVOKED: O. Reg. 233/15, s. 9. 

 16.  (1)  The fees payable under the Act are set out in the by-laws.  O. Reg. 431/00, s. 4; O. Reg. 398/07, s. 9 (1). 

 (2), (3)  REVOKED:  O. Reg. 398/07, s. 9 (2). 

 (4)  A postgraduate and resident licence is valid for 12 months.  O. Reg. 431/00, s. 4. 

 (5)  The initial fee for a postgraduate and resident licence is due before the licence is issued.  O. Reg. 431/00, s. 4; O. Reg. 
398/07, s. 9 (3). 

 (6)  REVOKED:  O. Reg. 398/07, s. 9 (4). 

PART II 
PROFESSIONAL MISCONDUCT 

 17.  (1)  For the purposes of the Act, professional misconduct includes the following: 

 1. An act or omission inconsistent with the Act or this Regulation. 

 2. Failing to maintain the standard of practice of the profession. 

 3. Failing to fulfil the terms of an agreement with a client. 

 4. Failing to continue to provide professional services to an animal until the services are no longer required or until the 
client has had a reasonable opportunity to arrange for the services of another member. 

 5. Failing to provide within a reasonable time and without cause any certificate or report requested by a client or his or 
her agent in respect to an examination or treatment performed by the member. 

 6. Revealing information concerning a client, an animal or any professional service performed for an animal, to any 
person other than the client or another member treating the animal except, 

 i. with the consent of the client, 

 ii. if required or authorized to do so by law, 

 iii. to prevent, or contribute information for the treatment of, a disease or physical injury of a person, or 

 iv. REVOKED: O. Reg. 233/15, s. 11 (1). 

415



 9 

 v. for the purpose of identifying, locating or notifying the apparent owner of the animal, protecting the rights of the 
apparent owner or enforcing applicable laws in respect of the animal, where it appears that the animal is not 
owned by the person presenting it for treatment. 

 7. Providing, or attempting or offering to provide, services that are not reasonably useful or needed. 

 7.1 Recommending, referring, ordering or requisitioning laboratory tests, technical procedures or professional services that 
are not reasonably useful or needed. 

 8. Making a misrepresentation to a client or prospective client. 

 9. Making a claim respecting the utility of any remedy, treatment, device or procedure other than a claim which can 
reasonably be supported as professional opinion. 

 10. Guaranteeing a cure, or making a statement which a client would reasonably understand as a guarantee of a cure. 

 11. Charging a fee that is excessive in relation to the amount normally charged for the services performed or the product 
dispensed or adding a charge that is excessive when recovering any disbursement incurred in the course of providing 
services. 

 12. Charging a fee for an unperformed service, except a fee for an appointment missed without at least twenty-four hours 
notice. 

 13. REVOKED:  O. Reg. 510/95, s. 4. 

 14. REVOKED: O. Reg. 233/15, s. 11 (3). 

 15. Knowingly submitting a false or misleading account or charge for professional services. 

 16. Failing to issue a statement or receipt when a statement or receipt is requested by a client or his or her agent. 

 17. Failing to itemize the services provided, the fees therefor and the disbursements charged, when an itemized account is 
requested by a client or his or her agent. 

 18. Reducing, or offering to reduce, an account for prompt payment without notifying the client of the terms of reduction 
before providing the pertinent service. 

 19. Charging interest on an account without notifying the client of the terms of interest before providing the pertinent 
service, except where interest has been granted by a court. 

 20. Selling, or attempting to sell, an account for professional services to a third party.  

 21. Failing to dispose of an animal, whether deceased or alive, or a part of it, in accordance with the client’s instructions if 
those instructions are in accordance with the standards of practice of the profession. 

 22. Disposing of an animal, whether deceased or alive, or a part of it, by any means that are not in accordance with the 
standards of practice of the profession, if the client does not give instructions regarding such disposal or gives 
instructions that are not in accordance with the standards of practice of the profession. 

 22.1 Failing to dispose of biological, pathological or hazardous wastes in accordance with the requirements of the 
Environmental Protection Act or, if there are no such requirements, in accordance with the standards of practice of the 
profession. 

 23. If an animal has died unexpectedly or from an anaesthetic, failing to promptly inform the client about the availability 
of a necropsy through a veterinarian independent of the attending veterinarian but, having provided the information, 
the attending veterinarian or an associate, upon the client’s request, may perform the necropsy. 

 24. Abusing a client verbally or physically or permitting or counselling an associate or auxiliary to abuse a client verbally 
or physically. 

 25. Having a conflict of interest. 

 26. Having a licence under the Livestock Medicines Act or an interest in an establishment or undertaking that has a licence 
under that Act, or deriving a benefit directly or indirectly from an establishment or undertaking that has a licence under 
the Livestock Medicines Act. 

 27. Failing to make or retain the records required by this Regulation. 

 28. Falsifying a record regarding professional services. 

 29. Failing to abide by a condition in a licence or a certificate of accreditation. 

 30. Failing to direct or supervise, or inadequately directing or supervising, an auxiliary. 

 31. Permitting, counselling or assisting any person, other than a member, to practise, or to attempt to practise, veterinary 
medicine. 

416



 10 

 32. Permitting, advising or assisting any person, other than a member, to perform any act or function which should 
properly be performed by a member. 

 33. Directly or by implication representing any person to be a member who is not a member. 

 34. Signing or issuing a veterinary certificate, report or similar document that contains a statement that the member knows 
or ought to know is false, misleading or otherwise improper. 

 35. Signing or issuing a veterinary certificate, report or similar document without ascertaining, or taking reasonable 
measures to determine, the accuracy of its contents. 

 36. Permitting a veterinary certificate, report or similar document to be issued in the member’s name, or with his or her 
concurrence, without personally signing it. 

 37. If a licence of another person is suspended or has been revoked, cancelled or terminated, a member for any purpose 
related to the practice of veterinary medicine, except with the prior written consent of the Executive Committee and 
subject to the terms of that consent, 

 i. retains or uses the services of that person, 

 ii. employs or is employed by him or her, 

 iii. maintains a partnership or association with him or her or is a shareholder in a professional corporation in which 
he or she is a shareholder or of which he or she is an employee, 

 iv. directly or indirectly receives, makes or confers any remuneration or benefit from or to him or her, or 

 v. shares or occupies space with him or her. 

 38. Failing to reply appropriately to a written inquiry received from the College or failing to reply to the inquiry within the 
time specified in the inquiry or, if no time is specified, within 25 days after the day the inquiry was received by the 
member. 

 38.1 Providing false or misleading information to the College. 

 39. Making any statement, orally or in writing, calculated to belittle or injure the professional reputation of another 
veterinarian, or unnecessarily commenting adversely upon any professional act of another veterinarian. 

 40. Treating an animal receiving veterinary services from another member without notifying the other member and 
obtaining the relevant historical information as soon as practicable except if the treatment is done in accordance with 
subsection 33 (1.1). 

 41. Treating an animal receiving veterinary services from another member who did not refer the animal without advising 
the client that such uncoordinated veterinary services may place the animal at risk except if the treatment is done in 
accordance with subsection 33 (1.1). 

42., 43. REVOKED: O. Reg. 233/15, s. 11 (6). 

 43.1 Being a shareholder, officer or director of a professional corporation where the professional corporation does or omits 
to do anything that would be professional misconduct if done or omitted to be done by the member. 

 44. An act or omission relevant to the practice of veterinary medicine that, having regard to the circumstances, would be 
regarded by members as disgraceful, dishonourable or unprofessional.  

 45. Conduct unbecoming a veterinarian. 

 46. Contravening a law if, 

 i. the purpose of the law is to protect or promote the health or welfare of animals or to protect or promote public 
health, or 

 ii. the contravention is relevant to the member’s suitability to practise veterinary medicine.  R.R.O. 1990, Reg. 
1093, s. 17 (1); O. Reg. 513/94, s. 1; O. Reg. 510/95, s. 4; O. Reg. 431/00, s. 5 (1, 2); O. Reg. 24/02, s. 1 (1-4); 
O. Reg. 161/04, s. 11 (1-5); O. Reg. 398/07, s. 10; O. Reg. 233/15, s. 11 (1-7). 

 (1.1)  Despite paragraph 21of subsection (1), it is not professional misconduct for a member to dispose of a live animal that 
is not claimed by the client after the completion of an in-hospital treatment and convalescence or of an ancillary service as 
defined in section 34 by transferring the animal to an animal shelter or to a third party owner if at least 10 days have passed 
since the completion of the treatment, convalescence or ancillary service and, 

 (a) the client has agreed in writing to the transfer; or 

 (b) the member has done all of the following and has not received notice from the client that he or she is unable to pay the 
applicable fees and costs necessary to the return of the animal: 

 (i) attempted to contact the client on at least five occasions and by at least two different methods, 
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 (ii) made a written record of the attempts described in subclause (i) and keeps the record in accordance with 
subsection (1.2), and 

 (iii) made at least one attempt to contact the emergency contact person identified by the client. O. Reg. 233/15, s. 11 
(8). 

 (1.2)  A member shall keep a record described in subclause (1.1) (b) (ii) for the shorter of the following two periods: 

 1. A period of five years after the last attempt to contact the client is documented. 

 2. A period of two years after the member ceases to practise veterinary medicine. O. Reg. 233/15, s. 11 (8). 

 (2)  Despite paragraph 26 of subsection (1), it is not professional misconduct for a member to own shares in a corporation 
the shares of which are publicly traded through the Toronto Stock Exchange even if the corporation has a licence under the 
Livestock Medicines Act.  R.R.O. 1990, Reg. 1093, s. 17 (2); O. Reg. 233/15, s. 11 (9). 

 (3)  Despite paragraph 26 of subsection (1), it is not professional misconduct for a member to be employed by, or have a 
contract to provide services to, an entity that is an individual, a partnership or a corporation, if, 

 (a) the member does not have a financial interest in the entity; 

 (b) the entity is engaged in manufacturing or selling feed for poultry or is engaged in breeding, hatching, growing, 
processing or feeding poultry; 

 (c) the entity is licensed under the Livestock Medicines Act; and 

 (d) the entity does not offer veterinary services as an inducement to others to buy its products or to sell products to it.  
O. Reg. 431/00, s. 5 (3). 

 (4)  Despite paragraph 20 of subsection (1), it is not professional misconduct to retain a lawyer or agent to collect unpaid 
accounts or to accept payment for professional services by credit card. O. Reg. 233/15, s. 11 (10). 

 (5)  A treatment provided in the circumstances described in paragraphs 40 and 41 of subsection (1) does not constitute 
professional misconduct if the treatment is provided in a temporary facility and, 

 (a) in the case of a treatment provided in circumstances described in paragraph 40, relevant historical medical information 
is obtained from the client before providing the treatment and the client is advised to inform the other member of the 
treatment provided at the temporary facility; and 

 (b) in the case of a treatment provided in circumstances described in paragraph 41, the treatment received at the temporary 
facility does not place the animal at risk with respect to any other veterinary services that it may receive elsewhere. O. 
Reg. 233/15, s. 11 (10). 

 18.  (1)  A member shall comply with the standards of practice of the profession in the performance of veterinary services. 
O. Reg. 233/15, s. 12. 

 (2)  A member shall not provide veterinary services in respect of an animal unless the member has, 

 (a) been retained by the owner of the animal, an authorized representative of the owner or an individual who the member 
reasonably determines is acting in the interest of the animal; 

 (b) advised the client that the member will only provide services in accordance with the standards of practice of the 
profession; 

 (c) reached an agreement with the client as to the scope of the services to be provided by the member; and 

 (d) obtained the consent of the client for each service to be provided. O. Reg. 233/15, s. 12. 

 (3)  Subsection (2) does not apply if, 

 (a) a member, acting reasonably, determines that it is an emergency and that the animal requires immediate veterinary 
services; 

 (b) a member is an employee or contractor of the Crown in right of Canada or the Crown in right of Ontario and is 
providing veterinary services as part of that employment or contractual relationship; 

 (c) a member is providing veterinary services in or from a temporary facility; 

 (d) a member is providing veterinary services that are permitted or required under the Dog Owners’ Liability Act, the 
Animals for Research Act, the Ontario Society for the Prevention of Cruelty to Animals Act, the Animal Health Act, 
2009 or under any other Act except for the Veterinarians Act; or 

 (e) a member is retained or employed by a person other than an animal’s owner to conduct an independent examination of 
the animal and report on the animal’s health to that person. O. Reg. 233/15, s. 12. 

 19.  (1)  A member is responsible for the conduct of his or her auxiliaries and for the suitability and quality of the 
performance of their acts.  R.R.O. 1990, Reg. 1093, s. 19 (1). 
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 (2)  A member is guilty of professional misconduct if an auxiliary of the member does or omits to do anything that, if done 
or omitted by a member, would constitute professional misconduct.  R.R.O. 1990, Reg. 1093, s. 19 (2). 

 (3)  A member shall supervise the performance of an auxiliary’s task in one of the following methods, whichever is 
appropriate in the circumstances: 

 1. Immediate supervision, where the member is on the same premises as the auxiliary and can see and hear the auxiliary 
perform the task. 

 2. Direct supervision, where the member is on the same premises as the auxiliary and, although not present to see and 
hear the task being performed, is accessible to the auxiliary in a timely and appropriate manner. 

 3. Indirect supervision, where the member is not on the same premises as the auxiliary while the task is being performed 
but where the member, 

 i. communicates appropriately with the auxiliary before and after the auxiliary performs the task, and 

 ii. is accessible to the auxiliary in a timely and appropriate manner while the task is being performed. O. Reg. 
233/15, s. 13. 

 (4)  A member may direct an auxiliary who is suitably qualified by education or experience to perform, under the 
supervision of a member, the tasks traditionally assigned to auxiliaries including flushing and infusion procedures in the 
course of embryo transfers after appropriate assessment by a member.  R.R.O. 1990, Reg. 1093, s. 19 (4). 

 20.  (1)  A member is responsible for providing reasonably prompt services outside of regular practice hours if the services 
are medically necessary for animals that he or she has recently treated or that he or she treats regularly.  R.R.O. 1990, Reg. 
1093, s. 20 (1). 

 (2)  The services required under subsection (1) may be provided by the member or an associate or by referral to another 
member who has agreed to cover the referring member’s practice.  R.R.O. 1990, Reg. 1093, s. 20 (2). 

 (3)  If a member provides services under subsection (1) outside of regular practice hours by referring an animal to an 
emergency clinic, the member is responsible for promptly continuing to provide medically necessary services to the animal 
after discharge from the emergency clinic until the services are no longer required or until the client has had a reasonable 
opportunity to arrange for the services of another member.  R.R.O. 1990, Reg. 1093, s. 20 (3). 

 (4)  A member shall inform each of his or her clients as to how they can access services outside of the member’s regular 
practice hours. O. Reg. 233/15, s. 14. 

 (5)  If a member changes the arrangements for accessing services outside of the member’s regular practice hours, he or she 
shall promptly inform his or her clients of the changes. O. Reg. 233/15, s. 14. 

 (6)  The member shall keep records of every time information is provided under subsections (4) and (5). O. Reg. 233/15, s. 
14. 

 (7)  If an animal is to be left in a veterinary facility after regular practice hours, the member treating the animal shall 
inform the client of supervision arrangements for that animal. O. Reg. 233/15, s. 14. 

 (8)  This section does not apply to a member who provides veterinary services in or from a temporary facility unless 
compliance with this section is required as a condition to the certificate of accreditation of the temporary facility. O. Reg. 
233/15, s. 14. 

 21.  (1)  A member who induces general anaesthesia in an animal or undertakes critical care of an animal is responsible for 
monitoring the recovery of the animal until its medical condition is stable and satisfactory.  R.R.O. 1990, Reg. 1093, 
s. 21 (1). 

 (2)  The monitoring under subsection (1) may be done personally, through another member or through an auxiliary who is 
suitably qualified by education or experience if supervised by the member.  R.R.O. 1990, Reg. 1093, s. 21 (2). 

 22.  (1)  The records required in respect of each companion animal shall contain the following information: 

 1. Animal identification, including species, breed, colour, age and sex. 

 2. The client’s name, address and telephone numbers. 

 3. If the client is likely to be absent from his or her address while the animal is confined with the member, the name, 
address and telephone number of a person to be contacted in case of an emergency. 

 4. Date of each time that the member sees the animal. 

 5. A history of the animal’s health, including a record of vaccinations. 

 6. The animal’s current weight. 

 7. Particulars of each assessment, including physical examination data and any diagnostic investigations, performed or 
ordered by the member and the results of each assessment. 
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 8. A note of any professional advice given regarding the animal and an indication of when and to whom such advice was 
given if other than to the client. 

 9. All medical or surgical treatments and procedures used, dispensed, prescribed or performed by or at the direction of 
the member, including the name, strength, dose and quantity of any drugs. 

 9.1 One of the following with respect to each surgical treatment: 

 i. The written consent to the surgical treatment signed by or on behalf of the owner of the animal. 

 ii. A note that the owner of the animal or a person on the owner’s behalf consented orally to the surgical treatment, 
and the reason why the consent was not in writing. 

 iii. A note that neither the owner of the animal nor anyone on the owner’s behalf was available to consent to the 
surgical treatment, and the reason why, in the member’s opinion, it was medically advisable to conduct the 
surgical treatment. 

 10. A copy of all reports prepared by the member in respect of the animal. 

 11. A final assessment of the animal. 

 12. The fees and charges, showing separately those for drugs and those for advice or other services. 

 13. Any additional records required by this Regulation.  R.R.O. 1990, Reg. 1093, s. 22 (1); O. Reg. 431/00, s. 6; O. Reg. 
233/15, s. 15 (1, 2). 

 (2)  The records required in respect of each food-producing animal or herd shall contain the following information: 

 1. Individual or herd identification, including breed and sex. 

 2. If individual advice or care is given, at least one of the animal’s name, the animal’s tattoo or ear-tag number or the 
animal’s colour, markings or other distinguishing physical features. 

 3. The client’s name, address and telephone numbers. 

 4. The name and telephone number of a person to be contacted in the absence of the client. 

 5. Date of each service. 

 6. A history of the presenting complaint. 

 7. If there is a presenting complaint, particulars of each assessment, including any laboratory investigations performed or 
ordered by the member and the results of each assessment. 

 8. A note of any professional advice regarding the individual or herd and an indication of to whom the advice was given 
if other than to the client. 

 9. A complete record of all written prescriptions and drugs that the member has prescribed or dispensed. 

 10. A copy of any report prepared by the member in respect of the individual or herd. 

 11. The fees and charges, showing separately those for drugs and those for advice or other services. 

 12. Any additional records required by this Regulation.  R.R.O. 1990, Reg. 1093, s. 22 (2); O. Reg. 510/95, s. 5 (1). 

 (3)  The records required in respect of a horse are the same as those required in respect of a food-producing animal.  R.R.O. 
1990, Reg. 1093, s. 22 (3). 

 (4)  The records required in respect of poultry, for each bird or flock, shall contain the following information: 

 1. Bird or flock identification, or both, including species and type. 

 2. The client’s name, address and telephone numbers. 

 3. The name and telephone number of a person to be contacted in the absence of the client. 

 4. Date of each service. 

 5. A history of the presenting complaint. 

 6. If there is a presenting complaint, particulars of each assessment, including any laboratory investigations performed or 
ordered by the member and the results of each assessment. 

 7. A note of any professional advice regarding the bird or flock and an indication of to whom the advice was given if 
other than to the client. 

 8. A complete record of all written prescriptions and drugs dispensed or prescribed by the member, made in accordance 
with section 27. 

 9. A copy of any report prepared by the member in respect of the bird or flock. 
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 10. The fees and charges showing separately those for drugs and those for advice or other services. 

 11. Any additional records required by this Regulation.  R.R.O. 1990, Reg. 1093, s. 22 (4). 

 (4.1)  A member who provides veterinary services in a temporary facility is not required to keep the information referred to 
in subsections (1) to (4) in respect of an animal receiving services at the temporary facility but shall maintain records 
containing the information specified in the certificate of accreditation for the temporary facility in accordance with 
subsections (5) and (6). O. Reg. 233/15, s. 15 (3). 

 (4.2)  A member who provides veterinary services with respect to an animal in the circumstances described in clause 18 (3) 
(d) or (e) shall obtain only as much of the information required under subsection (1), (2), (3) or (4), as the case may be, as can 
reasonably be obtained in the circumstances and shall keep records of the information obtained in accordance with 
subsections (5) and (6). O. Reg. 233/15, s. 15 (3). 

 (5)  The records required under this section shall be, 

 (a) legibly written or typewritten; 

 (b) kept in a systematic manner; 

 (b.1) in practices of more than one practitioner or practices that employ locums, identified after each entry with the initials 
or code of the veterinarian responsible for the procedure; and 

 (c) retained for a period of at least five years after the date of the last entry in the record or until two years after the 
member ceases to practise veterinary medicine, whichever occurs first.  R.R.O. 1990, Reg. 1093, s. 22 (5); O. Reg. 
510/95, s. 5 (2). 

 (5.1)  Each time a record required under this section is updated, the update or change to the record must be dated and 
documented so that, 

 (a) the update or change that is being made, as well as the date on which it is made, is clearly identifiable; 

 (b) each update or change that was previously made to the record, as well as the date on which each update or change was 
made, is clearly identifiable; and 

 (c) the content of the record before each update or change was made is preserved. O. Reg. 233/15, s. 15 (3). 

 (6)  Despite subsection (5), the records required by this section may be made and maintained in an electronic computer 
system if it has the following characteristics: 

 1. The system provides a visual display of the recorded information. 

 2. The system provides a means of access to the record of each animal by its name or other unique identifier. 

 3. The system is capable of printing the recorded information promptly. 

 4. The system is capable of visually displaying and printing the recorded information for each animal in chronological 
order. 

 5. The system maintains an audit trail that, 

 i. records the date and time of each entry of information for each animal, 

 ii. indicates any changes in the recorded information, 

 iii. preserves the original content of the recorded information when changed or updated, and 

 iv. is capable of being printed separately from the recorded information for each animal. 

 6. The system includes a password and other reasonable methods of protecting against unauthorized access. 

 7. The system automatically backs up files and allows the recovery of backed-up files or otherwise provides reasonable 
protection against loss of, damage to, and inaccessibility of, information. 

 8. The system has a secure method that permits only the member to apply an electronic signature to a document that is 
issued electronically and must be signed by the member. O. Reg. 233/15, s. 15 (4). 

 (7)  If a member uses an electronic computer system described in subsection (6) to keep his or her records, the member 
shall use the secure method referred to in paragraph 8 of that subsection to apply an electronic signature to any document that 
is issued electronically and must be signed by the member. O. Reg. 233/15, s. 15 (4). 

PART III 
DRUGS 

 23.  (1)  In this Part, 

“controlled substance” means a controlled substance as defined in subsection 2 (1) of the Controlled Drugs and Substances 
Act (Canada); 
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“pharmacist” means a member of the Ontario College of Pharmacists;. 

“prescription” means a direction from a member authorizing the dispensing of a drug or mixture of drugs to a client for a 
specified animal or group of animals; 

“Schedule 1” means Schedule 1 established under section 3 of Ontario Regulation 58/11 (General) made under the Drug and 
Pharmacies Regulation Act.  R.R.O. 1990, Reg. 1093, s. 23 (1); O. Reg. 510/95, s. 6; O. Reg. 161/04, s. 12 (1-3); O. Reg. 
233/15, s. 16 (1-3). 

 (2)  REVOKED: O. Reg. 233/15, s. 16 (4). 

 24.  Subsections 22 (5) and (6) apply to the registers, entries and other records required by this Part.  R.R.O. 1990, Reg. 
1093, s. 24. 

 25.  (1)  Every member who dispenses drugs shall maintain a system for filing the records of the purchase and dispensing 
of the drugs.  R.R.O. 1990, Reg. 1093, s. 25 (1). 

 (2)  A member shall keep a record of every drug that he or she purchases and, immediately upon receiving the drug, the 
member shall enter the following information in the record: 

 1. The date of purchase of the drug and if different, the date the member received the drug. 

 2. The name, strength and quantity of the drug received. 

 3. The name and address of the person from whom the drug was purchased. 

 4. The purchase price. 

 5. In the case of a controlled substance, the signature of the member who made the purchase and the signature of the 
person who received it. O. Reg. 233/15, s. 17. 

 (3)  REVOKED: O. Reg. 233/15, s. 17. 

 26.  (1)  If a member determines that a drug should be prescribed to treat an animal but the client requests that, instead of 
the member dispensing the drug, the member give a prescription for the drug, the member shall give the client the 
prescription and shall do so in writing unless subsection (2) applies. O. Reg. 233/15, s. 18. 

 (2)  If the client requests an oral prescription, the member shall give the oral prescription so long as, 

 (a) the member gives the prescription orally either to another member, to a pharmacist or to a veterinarian practising 
outside Ontario; 

 (b) the client has selected or approved of the member, the pharmacist or the veterinarian practising outside Ontario to 
whom the prescription is to be given orally; and 

 (c) in the case of an oral prescription given to another member, the member giving the oral prescription is satisfied that the 
requirements of subsection 33 (1) or (1.1), as the case may be, will be met. O. Reg. 233/15, s. 18. 

 (3)  A member who issues a written prescription shall sign the prescription and include the following information on the 
prescription: 

 1. The name, strength and quantity of the drug. 

 2. The name and address of the member. 

 3. The identity of the animal or group of animals for which the drug is prescribed. 

 4. The name of the client. 

 5. The prescribed directions for use. 

 6. The date the prescription is issued, including the day, month and year. 

 7. The withholding times if the prescription is for a food-producing animal. 

 8. The number of refills permitted, if any. 

 9. The member’s name, in print or legible form. 

 10. The member’s licence number issued by the College. O. Reg. 233/15, s. 18. 

 27.  (1)  A member who dispenses a drug shall make a written record showing, 

 (a) the name and address of the owner of the animal or group of animals for which the drug is prescribed; 

 (b) the name, strength and quantity of the prescribed drug; 

 (c) the directions for use if they are different than the directions for use on the manufacturer’s label or if the 
manufacturer’s label does not specify the directions for use; 

 (d) the date on which the drug is dispensed; and 
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 (e) the price charged.  R.R.O. 1990, Reg. 1093, s. 27 (1). 

 (2)  The member shall retain the written record required under subsection (1) for a period of at least five years or until he or 
she ceases to practice veterinary medicine, whichever occurs first.  R.R.O. 1990, Reg. 1093, s. 27 (2). 

 (3)  A member who dispenses a drug shall mark the container in which the drug is dispensed with, 

 (a) the name, strength and quantity of the drug; 

 (b) the date the drug is dispensed; 

 (c) the name and address of the member; 

 (d) the identity of the animal or group of animals for which it is dispensed; 

 (e) the name of the owner of the animal or animals; and 

 (f) the prescribed directions for use.  R.R.O. 1990, Reg. 1093, s. 27 (3). 

 (4)  Except for a drug listed in Schedule 1, clauses (3) (a) and (f) do not apply if the container in which a drug is dispensed 
is the original and unopened container in which the drug was packaged, the original label on the container has not been 
altered and the prescribed directions for use are the same as the directions for use on the original label.  R.R.O. 1990, Reg. 
1093, s. 27 (4); O. Reg. 161/04, s. 15; O. Reg. 233/15, s. 19. 

 28.  (1)  A member who dispenses or administers a controlled substance shall keep a controlled substances register and 
shall enter the following information in it, 

 1. The date the controlled substance is dispensed or administered. 

 2. The name and address of the client. 

 3. The name, strength and quantity of the controlled substance dispensed or administered. 

 4. The quantity of the controlled substance remaining in the member’s inventory after the controlled substance is 
dispensed or administered. O. Reg. 233/15, s. 20. 

 (2)  A member shall, 

 (a) protect controlled substances in his or her possession from loss and theft; and 

 (b) report any loss or theft of controlled substances in his or her possession to, 

 (i) a police officer immediately upon discovery of the loss or theft, and 

 (ii) the Minister of Health for the Government of Canada within 10 days of discovering the loss or theft. O. Reg. 
233/15, s. 20. 

 (3)  A member shall not permit any person, other than another member or an auxiliary acting upon the specific direction of 
a member, to dispense, administer or have access to the controlled substances in the member’s possession. O. Reg. 233/15, s. 
20. 

 (4)  A member shall ensure that the controlled substances in his or her possession are kept in a locked storage area 
designed and constructed to ensure the reasonable security of the controlled substances. O. Reg. 233/15, s. 20. 

 (5)  The storage area mentioned in subsection (4) shall be kept locked except when a controlled substance is being placed 
in or removed from the storage area. O. Reg. 233/15, s. 20. 

 (6)  A member shall not prescribe, administer or dispense a controlled substance unless, 

 (a) the animal for which the controlled substance is prescribed or dispensed or to which it is administered is an animal 
under his or her professional treatment; and 

 (b) the controlled substance is required for a condition for which the animal is receiving treatment from the member. O. 
Reg. 233/15, s. 20. 

 29., 30.  REVOKED:  O. Reg. 398/07, s. 13. 

 31.  (1)  In this section, 

“withholding time” means, in reference to an animal that receives a drug or substance, the period of time for which the 
animal or the product of the animal should be withheld or withdrawn from sale for consumption.  R.R.O. 1990, Reg. 1093, 
s. 31 (1). 

 (2)  When a member prescribes, dispenses or administers a drug or substance for use in food-producing animals, the 
member shall advise the client of an appropriate withholding time, which shall be at least as long as the withholding time 
recommended by the manufacturer of the drug or substance. O. Reg. 233/15, s. 21. 
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 (3)  The container in which the drug or substance is dispensed shall include on the label, legibly and conspicuously 
displayed on the outer surface of the container, a warning of an appropriate withholding time, which shall be at least as long 
as the withholding time recommended by the manufacturer.  R.R.O. 1990, Reg. 1093, s. 31 (3). 

 (4)  When a member dispenses a drug or substance for use in food-producing animals and the member knows or suspects 
that use will be made or a dosage will be administered of the drug or substance that is different than the use or dosage that is 
customary or recommended by the manufacturer, the member shall, in addition to the advice required under subsection (2), 
advise the recipient of the drug or substance that the appropriate withholding time is not known but should be substantially 
longer than the recommended withholding time.  R.R.O. 1990, Reg. 1093, s. 31 (4). 

 32.  (1)  In this section, 

“child resistant package” means a container or package that meets the standards for child resistant packages prescribed by the 
Food and Drug Regulations made under the Food and Drugs Act (Canada). 

 (2)  A member shall dispense a drug in a child resistant package unless, 

 (a) a child resistant package is unobtainable through no fault of the member; 

 (b) a child resistant package is not suitable because of the amount or physical form of the drug; 

 (c) the recipient directs otherwise; or 

 (d) in the best interests of the recipient it is advisable not to use a child resistant package.  R.R.O. 1990, Reg. 1093, 
s. 32 (2); O. Reg. 510/95, s. 8; O. Reg. 233/15, s. 22. 

 33.  (1)  No member shall administer, dispense or prescribe a drug unless, 

 (a) the requirements of subsection 18 (2) or (3) have been met in respect of the animal or group of animals to which the 
drug is going to be administered, dispensed or prescribed; 

 (b) the member has sufficient knowledge of the animal or group of animals by virtue of a history and inquiry and either 
physical examination of the animal or group of animals or medically appropriate and timely visits to the premises 
where the animal or group of animals is kept to reach at least a general or preliminary diagnosis; 

 (c) the member believes that the drug is prophylactically or therapeutically indicated for the animal or group of animals; 
and 

 (d) the member is readily available in case of adverse reactions to the drug or failure of the regimen of therapy.  R.R.O. 
1990, Reg. 1093, s. 33 (1); O. Reg. 431/00, s. 7; O. Reg. 233/15, s. 23 (1). 

 (1.1)  Subsection (1) does not apply to a member who administers or dispenses a drug, other than a controlled substance, 
pursuant to an oral or written prescription from another member if,  

 (a) it is not reasonably possible for the client to obtain the drug from the prescribing member or a pharmacy; 

 (b) it is necessary in the interests of the animal to administer or dispense the drug without the delay that would be 
associated with returning to the prescribing member; 

 (c) the member makes a reasonable effort to discuss the matter with the prescribing member; 

 (d) the member conducts a sufficient assessment of the animal’s circumstances, which may not require a physical 
examination in every case, to ascertain that it is unlikely that there has been a material change in the circumstances 
since the prescription was given; 

 (e) the quantity of the drug dispensed is no more than would reasonably enable the client to return to the prescribing 
member for future prescriptions or quantities of the drug; and 

 (f) the member makes a written record of the transaction as otherwise required by this Regulation.  O. Reg. 161/04, 
s. 19 (1); O. Reg. 233/15, s. 23 (2). 

 (2)  No member shall, 

 (a) sign a blank prescription form; 

 (b) knowingly represent that a drug is a drug which it is not or that it contains a substance which it does not; 

 (c) mail a controlled substance or a drug referred to in Schedule 1, or have it otherwise delivered, using a means of 
delivery other than registered mail or any other method of delivery that, 

 (i) allows the controlled substance or drug to be tracked, and 

 (ii) requires the person receiving the controlled substance or drug to sign for its receipt; 

 (d) knowingly dispense a drug for resale except where the drug is dispensed to another member or a pharmacist in 
reasonably limited quantities in order to address a temporary shortage experienced by that other member or 
pharmacist; 
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 (e) prescribe a drug, dispense or administer a drug, or possess a drug for the purpose of dispensing or administering it, at 
any place other than a veterinary facility where he or she practises veterinary medicine; or 

 (f) dispense pharmaceutical product T-61 except if it is for administration by a member or a person who is known to the 
member to be competent in the humane administration of euthanasia and aware of the advisability of administering 
sedation to the animal before administering the product and who, 

 (i) is an auxiliary of the member acting upon the specific direction of the member, or  

 (ii) is carrying out euthanasia procedures on animals, including wild animals, while, 

 (A) operating, or being employed by a person operating, a pound or research facility within the meaning of the 
Animals for Research Act, 

 (B) being employed by the Ontario Society for the Prevention of Cruelty to Animals or an affiliate of the 
Society, or 

 (C) acting as a wildlife custodian within the meaning of section 44 of the Fish and Wildlife Conservation Act, 
1997.  R.R.O. 1990, Reg. 1093, s. 33 (2); O. Reg. 407/92, s. 5; O. Reg. 161/04, s. 19 (2); O. Reg. 398/07, 
s. 14; O. Reg. 233/15, s. 23 (3). 

PART IV 
ADVERTISING 

 34.  In this Part, 

“ancillary services” means boarding, grooming, funeral services and sales of foods, supplies and other goods and services 
used by or with animals that is provided by a member whether as part of, or separately from, his or her practice of 
veterinary medicine.  R.R.O. 1990, Reg. 1093, s. 34. 

 35.  No member shall publish, display, distribute or use, or permit, directly or indirectly, the publication, display, 
distribution or use of any advertisement, announcement or similar form of communication related to the member’s 
professional services or ancillary services or to a member’s association with, or employment by, any person, except as 
permitted by this Part.  R.R.O. 1990, Reg. 1093, s. 35. 

 36.  A member may advertise the professional services he or she provides, and any ancillary services, if the information in 
the advertisement, 

 (a) is factual, verifiable, accurate and comprehensible; 

 (b) is not false, misleading or deceptive; 

 (c) contains no testimonials; 

 (d) contains no comparisons to, or claims of superiority over, another member’s practice or expertise; 

 (e) contains no endorsement or promotion of specific products, brands of products, brand-name drugs or third-party 
service providers; and 

 (f) could not reasonably be regarded by members as likely to demean the integrity or dignity of the profession or to bring 
the profession into disrepute. O. Reg. 233/15, s. 25. 

 37.  REVOKED: O. Reg. 233/15, s. 25. 

 38.  A member shall not participate directly or indirectly in a system in which another person steers or recommends clients 
to a member for a professional service or an ancillary service.  R.R.O. 1990, Reg. 1093, s. 38. 

 39., 40.  REVOKED: O. Reg. 233/15, s. 26. 

 41.  (1)  The name used by a member in the practice of veterinary medicine shall be the same as the name in which the 
member is entered in the register.  R.R.O. 1990, Reg. 1093, s. 41 (1). 

 (1.1)  If a member practises veterinary medicine on behalf of a professional corporation, he or she may, despite subsection 
(1), use the name of the professional corporation in practising the profession.  O. Reg. 24/02, s. 2 (1). 

 (2)  A member may name the veterinary facility in which he or she carries on an independent or private practice of 
veterinary medicine with a designation approved by the Registrar.  R.R.O. 1990, Reg. 1093, s. 41 (2); O. Reg. 509/93, 
s. 4 (1). 

 (3)  The designation under subsection (2) shall contain, 

 (a) a geographical reference appropriate to the location of the facility or the surname of a member who is or was 
associated with the practice; 

 (b) the word “animal”, “pet” or “veterinary” except, 
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 (i) if the practice in or from the facility is restricted to one particular species or specialty, the name of that species or 
specialty or one of the words “animal”, “pet”, or “veterinary” or both the name of the species or specialty and one 
of the words “animal”, “pet” or “veterinary”, and 

 (ii) if the practice in or from the facility is restricted to poultry, the word “poultry” with or without the word 
“veterinary”; and 

 (c) an appropriate term required under section 11 for the class of certificate of accreditation of the facility.  R.R.O. 1990, 
Reg. 1093, s. 41 (3); O. Reg. 398/07, s. 15. 

 (3.0.1)  In addition to the words required under subsection (3), a designation under subsection (2) may contain any 
additional words to convey information about the veterinary facility that, 

 (a) are factual, accurate and verifiable; 

 (b) will not lead the public to confuse the facility with another facility; 

 (c) will not mislead the public as to the nature of the services provided at the facility; or 

 (d) could not reasonably be regarded by members as likely to demean the integrity or dignity of the profession or to bring 
the profession into disrepute. O. Reg. 233/15, s. 27 (1). 

 (3.1)  If the Registrar is in doubt as to whether or not a designation meets the requirements set out in subsections (3) and 
(3.0.1), he or she shall refer the matter to the Accreditation Committee.  O. Reg. 509/93, s. 4 (2); O. Reg. 233/15, s. 27 (2). 

 (4)  Neither the Registrar nor the Accreditation Committee shall approve the designation if of the opinion that it, 

 (a) is inconsistent with subsection (3) or (3.0.1); 

 (b) is improper or unfitting; or 

 (c) may tend to be confused with the designation of another veterinary facility or the name of a professional corporation.  
R.R.O. 1990, Reg. 1093, s. 41 (4); O. Reg. 510/95, s. 9; O. Reg. 24/02, s. 2 (2); O. Reg. 233/15, s. 27 (3).  

 (5)  REVOKED:  O. Reg. 509/93, s. 4 (3). 

 41.1  (1)  Except as authorized by this section, a member shall not use a term, title or designation which indicates 
specialization in veterinary medicine, or represents to the public that the member is a specialist or is specially qualified in a 
branch of veterinary medicine.  O. Reg. 431/00, s. 9. 

 (2)  A member who holds a certificate of specialization from the National Examining Board of the Canadian Veterinary 
Medical Association may use a designation for the specialty approved by the Board of that Association.  O. Reg. 431/00, s. 9. 

 (3)  A member who holds a certification recognition in a specialty from the Board of the American Veterinary Medical 
Association may use a designation for the specialty approved by the Board of that Association.  O. Reg. 431/00, s. 9. 

PART V 
CONFLICT OF INTEREST 

 42.  (1)  In this Part, 

“related person” means a person connected with a member by blood relationship, marriage or adoption, and, 

 (a) persons are connected by blood relationship if one is the child or other descendent of the other or one is the brother or 
sister of the other, 

 (b) persons are connected by marriage if one is married to the other or to a person who is connected by blood relationship 
to the other, and 

 (c) persons are connected by adoption if one has been adopted, either legally or in fact, as the child of the other or as the 
child of a person who is so connected by blood relationship, except as a brother or sister, to the other.  R.R.O. 1990, 
Reg. 1093, s. 42 (1). 

 (2)  A member has a conflict of interest where the member, or a related person, or an employee or employer of the 
member, directly or indirectly, 

 (a) enters into any agreement, including a lease of premises, under which any amount payable by or to a member or a 
related person is related to the amount of fees charged by the member or the net revenue from the member’s practice 
of veterinary medicine or any other measure of financial performance respecting the member’s practice of veterinary 
medicine; or 

 (b) receives, makes or confers a fee, credit or other benefit by reason of the referral or transfer of an animal or a specimen 
from or to any other person.  R.R.O. 1990, Reg. 1093, s. 42 (2); O. Reg. 233/15, s. 28 (1). 

 (3)  Clause (2) (a) does not prevent a member, 

 (a) from entering into a partnership, association or employment agreement with another member under which the 
drawings, interest or remuneration of the partners, associates or employees, as the case may be, is related to the 
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amount of fees charged by them, the net revenue from their practice of veterinary medicine or any other measure of 
financial performance respecting their practice of veterinary medicine; or 

 (b) from entering into an agreement with another member to form a professional corporation, under which the drawings, 
interest or remuneration of the members is related to the amount of fees charged by them, the net revenue from their 
practice of veterinary medicine or any other measure of financial performance respecting their practice of veterinary 
medicine.  O. Reg. 24/02, s. 3; O. Reg. 161/04, s. 20 (1); O. Reg. 233/15, s. 28 (2, 3). 

 (4)  Clause (2) (b) does not prevent a member from referring or transferring an animal or a specimen to another 
veterinarian who is a partner, associate, employer or employee of the member if, 

 (a) the animal is seen or the specimen is examined in the same facility by both veterinarians; or  

 (b) the member provides a written explanation to the client of the member’s relationship to the other veterinarian, if the 
animal is seen or the specimen is examined in a different facility.  O. Reg. 161/04, s. 20 (2). 

 (5)  Clause (2) (b) does not prevent a member from referring or transferring an animal or a specimen to a corporation or 
other business entity from which the member receives a benefit, by reason only that the member or a related person has an 
interest in the corporation or other business entity, if, 

 (a) the member provides a written explanation to the client of the member’s or related person’s interest in the corporation 
or other business entity; 

 (b) the member provides written notice to the client that, if the client chooses another service provider, the client’s choice 
will not affect the client’s ability to obtain services from the member unless the choice would result in the care 
provided to the animal being unco-ordinated; 

 (c) in the case of laboratory testing or radiological or other technical procedures, the member provides a written 
explanation to the client that the member is professionally responsible for the quality of the testing or technical 
procedures performed for the animal; and 

 (d) the member provides the College, upon request, documents demonstrating that the member has complied with clauses 
(a), (b) and (c).  O. Reg. 161/04, s. 20 (2). 

 43.  (1)  In this section, 

“employer” includes a principal.  R.R.O. 1990, Reg. 1093, s. 43 (1); O. Reg. 233/15, s. 29 (1). 

 (2)  It is a conflict of interest for a member who is employed by a person other than another member or a professional 
corporation, or who has a contract to provide veterinary services with such a  person, to perform veterinary services in the 
course of his or her employment or pursuant to his or her contract for a client other than the employer or the contractor. O. 
Reg. 233/15, s. 29 (2). 

 (3)  Despite subsection (2), a member who is employed by any of the following persons or entities, or who has a contract to 
provide services with any of the following persons or entities, does not have a conflict of interest if, in the course of his or her 
employment or pursuant to his or her contract, he or she performs veterinary services for a client other than the employer or 
the contractor: 

 1. The Crown in right of Canada or the Crown in right of Ontario or an agency of the Crown. 

 2. Any university, college of applied arts and technology or post-secondary institution in Ontario, the enrolments of 
which are counted for purposes of calculating annual operating grants received from the Government of Ontario. 

 3. Any post-secondary institution that is affiliated with a university referred to in paragraph 2, the enrolments of which 
are not counted for purposes of calculating annual operating grants received from the Government of Ontario. 

 4. A Royal Military College. 

 5. A humane society operated in accordance with the Ontario Society for the Prevention of Cruelty to Animals Act or a 
pound operated under the Animals for Research Act. 

 6. The estate trustee of a deceased member or an attorney pursuant to a continuing power of attorney or a Guardian of 
Property of a mentally incapacitated member, for a reasonable period of time after the member’s death or the 
commencement of the member’s incapacity to settle matters. 

 7. A zoo or a wildlife rehabilitation centre. O. Reg. 233/15, s. 29 (2). 

 (4)  Despite subsection (2), a member who is employed by, or has a contract to provide veterinary services with, a 
municipal corporation does not have a conflict of interest with respect to any spay or neuter procedures, including the pre-
operative, intra-operative and post-operative management services usually associated with such procedures, that the member 
performs in the course of his or her employment or pursuant to his or her contract, for a client other than the municipal 
corporation. O. Reg. 233/15, s. 29 (2). 

 (4.1)  Despite subsection (2), a member who is employed by, or has a contract to provide veterinary services with, an 
individual, partnership or corporation that sells food or drug products for use in food-producing animals, does not have a 
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conflict of interest with respect to veterinary services that the member provides in the course of his or her employment or 
pursuant to his or her contract, if the following conditions are met: 

 1. The veterinary services must relate to the food or drug products sold by the employer or contractor. 

 2. The veterinary services must be provided to an established customer of the employer or contractor at the customer’s 
farm or at a similar establishment. 

 3. The member must take all reasonable steps to notify the veterinarian who would normally attend the client’s animals 
of the member’s visit and the reasons for it so that that veterinarian may discuss the matter with the client and, if 
desirable, arrange to meet the member before or at the visit. O. Reg. 233/15, s. 29 (2). 

 (4.2)  Despite subsection (2), a member who is employed by, or has a contract to provide veterinary services with, Eastgen 
Incorporated does not have a conflict of interest with respect to the following veterinary services that the member provides, in 
the course of his or her employment or pursuant to his or her contract, to animals that are not owned by Eastgen Incorporated: 

 1. In the case of a member who has been continuously employed by, or under a contract for veterinary services with, 
Eastgen Incorporated since September 14, 1998, services in respect of fertility, including ova and embryo transfer. 

 2. In the case of a member who was employed by, or entered into a contract for veterinary services with, Eastgen 
Incorporated after September 14, 1998, ova and embryo transfer services. O. Reg. 233/15, s. 29 (2). 

 (5)  Despite subsection (2), it is not a conflict of interest for a member to provide veterinarian services under the following 
circumstances: 

 1. The member is employed by, or has a contract to provide services to, an entity that is an individual, a partnership or a 
corporation. 

 2. The entity does not provide services or products that are exclusive to veterinary medicine.  

 3. In the course of the member’s employment or provision of services, the member performs veterinary services related 
only to the entity’s products or  services, for an established customer of the entity and at the customer’s farm or similar 
establishment. 

 4. In the course of the member’s employment or provision of services, the member takes all reasonable steps to notify the 
normally attending veterinarian of the member’s proposed visit and the reasons for it so that the normally attending 
veterinarian can discuss the matter with his or her client, and, if desirable, arrange to meet the member before or at the 
visit.  O. Reg. 431/00, s. 10 (3); O. Reg. 233/15, s. 29 (3, 4). 

 (6)  Despite subsection (2), it is not a conflict of interest for a member to provide veterinary services under the following 
circumstances: 

 1. The member is employed by, or has a contract to provide services to, an entity that is an individual, a partnership or a 
corporation. 

 2. The entity is engaged in manufacturing or selling feed for poultry or is engaged in breeding, hatching, growing, 
processing or feeding poultry. 

 3. The entity does not offer veterinary services as an inducement to others to buy its products or to sell products to it.  
O. Reg. 431/00, s. 10 (3); O. Reg. 233/15, s. 29 (5). 

 (7)  Despite anything in subsections (3) to (6), a member who is employed by a person or entity described in any of those 
subsections, or who has a contract to provide veterinary services with such a person, has a conflict of interest in respect of 
any services that the member provides where the employer or contractor exercises control or influences any of the clinical or 
professional aspects of the provision of services. O. Reg. 233/15, s. 29 (6). 

 (8)  For greater certainty, subsection (7) applies even where the member is providing services to an animal that is owned 
by, or in the custody of, the person who employs the member or with whom he or she has a contract for the provision of 
veterinary services. O. Reg. 233/15, s. 29 (6). 

 44.  (1)  A member has a conflict of interest if the member or a partner or associate of the member, 

 (a) inspects or assesses an animal on behalf of both the seller and the buyer of the animal; or 

 (b) being regularly engaged by the seller or buyer of an animal, inspects or assesses an animal on behalf of the other party 
to a sale.  R.R.O. 1990, Reg. 1093, s. 44 (1). 

 (2)  Despite subsection (1), a member, or a partner or associate of the member, may inspect or assess an animal on behalf 
of both the buyer and seller of the animal or, where one or more of them are regularly engaged by the seller or buyer of an 
animal, any of them may inspect or assess an animal on behalf of the other party to a sale if, before accepting engagement by 
the second party, he or she, 

 (a) informs both parties of the conflict of interest and of the circumstances giving rise to it; 

 (b) informs both parties that no information received by the member, or a partner or associate of the member, in 
connection with the transaction can be treated as confidential so far as the other party is concerned; and 
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 (c) after informing the parties under clauses (a) and (b), obtains the consent of both parties to inspect or assess the animal 
on behalf of both of them, which shall be in writing unless it is impracticable to obtain the consent in written form.  
R.R.O. 1990, Reg. 1093, s. 44 (2). 

PART V.1 (ss. 44.1- 44.11) REVOKED:  O. Reg. 398/07, s. 16. 

PART VI (s. 45) REVOKED: O. REG. 233/15, S. 30. 

PART VII 
ADMINISTRATION 

 46., 47.  REVOKED:  O. Reg. 398/07, s. 17. 

 48.  (1)  A member in private practice in Ontario shall maintain a principal place of practice.  R.R.O. 1990, Reg. 1093, 
s. 48 (1). 

 (2)-(5)  REVOKED:  O. Reg. 398/07, s. 18. 

 49.  REVOKED:  O. Reg. 398/07, s. 19. 

 50.  (1)  The Registrar shall cause, and the members shall permit, the inspection of facilities and of the records kept by 
members in connection with the practice of veterinary medicine, in order to determine if, 

 (a) the facility is being operated under and in accordance with a certificate of accreditation; 

 (b) the facility and the applicant or holder of a certificate of accreditation meet the qualifications and requirements for a 
certificate of accreditation; 

 (c) the records in respect of the practice of veterinary medicine are being kept as required; and 

 (d) the veterinary medicine being practised is generally in accordance with the standards of practice of the profession.  
R.R.O. 1990, Reg. 1093, s. 50 (1). 

 (2)  A holder of a certificate of accreditation who meets the requirements of section 10 is eligible for a renewal of the 
certificate if an application for the renewal is submitted not earlier than five months and not later than three months before the 
expiry of the certificate.  R.R.O. 1990, Reg. 1093, s. 50 (2). 

 (3)  If an application for renewal is not submitted in the time specified under subsection (2) and the certificate of 
accreditation expires, the holder of the certificate must submit a new application.  R.R.O. 1990, Reg. 1093, s. 50 (3). 

 (4)  Upon receipt of an application for renewal, the Registrar shall promptly cause an inspection under subsection (1) to be 
carried out.  R.R.O. 1990, Reg. 1093, s. 50 (4). 

 (5)  If a holder of a certificate of accreditation applies in accordance with subsection (2), and the inspection does not occur 
one month or more before the expiry of the certificate of accreditation, the certificate of accreditation remains valid, 

 (a) until the Registrar renews the certificate of accreditation; or 

 (b) where the Registrar refuses to renew the certificate of accreditation, until the Accreditation Committee decides the 
disposition of the application.  R.R.O. 1990, Reg. 1093, s. 50 (5). 

 (6)  If a member applies for a certificate of accreditation and complies with clauses 10 (a) to (d), the Registrar shall 
promptly cause an inspection to be carried out in order to determine if the veterinary facility meets the applicable standards 
established under subsection 8 (1) of the Act.  R.R.O. 1990, Reg. 1093, s. 50 (6). 

 51.  (1)  Subject to subsection (2), the name of a member entered in the register shall be the same as the name of the 
member in the documentary evidence of his or her basic degree in veterinary medicine.  R.R.O. 1990, Reg. 1093, s. 51 (1). 

 (2)  The Registrar shall direct the entry of a name other than the name required by subsection (1) if the member satisfies 
the Registrar that the use of the other name is not for an improper purpose and deposits with the College, 

 (a) a certified copy of an order of a court of competent jurisdiction in Ontario changing the member’s name or a change of 
name certificate issued under the Change of Name Act; 

 (b) a certified copy of a valid certificate of marriage or of a decree absolute of divorce from a court in Canada; 

 (c) documentary material that, in the opinion of the Registrar, sufficiently identifies the member as the person named in 
the documentary evidence of his or her basic degree in veterinary medicine; or 

 (d) any combination of material referred to in clauses (a), (b) and (c).  R.R.O. 1990, Reg. 1093, s. 51 (2). 

 (3)  Subsection (2) applies with necessary modifications to an applicant for a licence.  R.R.O. 1990, Reg. 1093, s. 51 (3). 

 52.  (1)  The Registrar shall enter in the register the following information for each member: 

 1. The name of the member, and if the member has changed his or her name, any past names used by the member since 
beginning to practise veterinary medicine. 

 2. The university and year of graduation of the member. 
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 3. The year the member joined the College. 

 4. The member’s principal place of practice or residence. 

 5. The address of the member’s principal place of practice or, if none, a current address for contacting the member. 

 6. The member’s business telephone number, if there is one. 

 7. The member’s professional activity. 

 8. The member’s employment function and type of employment. 

 9. The language or languages in which the member can offer professional services. 

 10. The class of licence held by the member. 

 11. The conditions and limitations imposed on the member’s licence. 

 12. A notation of every decision or sanction imposed on the member’s licence.  O. Reg. 398/07, s. 20; O. Reg. 233/15, s. 
31 (1). 

 (2)  Once information is placed in the register, the Registrar shall not remove the information from the register unless he or 
she is satisfied that, 

 (a) the information is obsolete and no longer relevant to the member’s suitability to practise; or 

 (b) maintaining the information in the register would jeopardize the safety of a person. O. Reg. 233/15, s. 31 (2). 

 53.  (1)  Any person may inspect the information entered in the register or in the directory during the normal hours of 
operation of the College’s offices.  R.R.O. 1990, Reg. 1093, s. 53 (1). 

 (2)  The register or the directory may be maintained in an electronic form and, if so, the information entered in the register 
or in the directory shall be capable of being printed promptly.  R.R.O. 1990, Reg. 1093, s. 53 (2). 

 (3)  The Registrar may give information from the register or the directory to any person in printed form or orally.  R.R.O. 
1990, Reg. 1093, s. 53 (3). 

 54.  (1)  The Registrar shall issue a certificate of standing in respect of a member to any person who requests a certificate 
and pays the appropriate fee set out in the by-laws.  R.R.O. 1990, Reg. 1093, s. 54 (1); O. Reg. 398/07, s. 21. 

 (2)  A certificate of standing shall set out, 

 (a) the information respecting the member that is entered in the register; and 

 (b) whether there is any outstanding referral to the Discipline Committee or the Registration Committee in respect of the 
member.  R.R.O. 1990, Reg. 1093, s. 54 (2). 

 55.  (1)  The Registrar shall publish the written reasons for any decision of the Discipline Committee in the original or a 
modified form and, in any such publication, 

 (a) the identity of the member shall be made known if the name of the member or former member is required by the Act to 
be included in the publication of the Committee’s finding; or 

 (b) if clause (a) does not apply, the identity of the member shall not be made known unless the member requests in writing 
that he or she be identified.  R.R.O. 1990, Reg. 1093, s. 55 (1). 

 (2)  The written reasons for a decision of the Discipline Committee, in their original or modified form, shall be available to 
the public upon request.  R.R.O. 1990, Reg. 1093, s. 55 (2). 

 (3)  The Registrar may communicate orally or in writing, or both, the decision of the Discipline Committee to any 
complainant and upon request, to any witness who testified at the hearing and the Registrar may also provide any other 
information necessary to explain the proceedings and the decision to the complainant or witness, including a copy of any 
written reasons of the committee in their original or modified form.  R.R.O. 1990, Reg. 1093, s. 55 (3). 

 (4)  The Registrar may publish the findings and reasons for a decision of the Registration Committee in respect of 
impairment proceedings but, in any such publication, the identity of any member who is the subject of impairment 
proceedings shall not be made known.  R.R.O. 1990, Reg. 1093, s. 55 (4). 

 (5)  The Registrar may confirm the licence number of a member to any person who requests it.  O. Reg. 398/07, s. 22. 

 56.  Information in respect of matters referred to in subsection 38 (1) of the Act may be disclosed, 

 (a) upon the approval of the Executive Committee, to a law enforcement agency for an investigation with a view to law 
enforcement; 

 (a.1) to a body that regulates a profession, whether inside or outside of Ontario, or to an umbrella organization for such 
bodies, where the College believes that such disclosure is in the public interest or that such disclosure will promote 
reciprocal disclosure of regulatory information; or 
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(b) for publication in statistical form as long as individual confidentiality is preserved.  O. Reg. 165/94, s. 1; O. Reg.
398/07, s. 23.

SCHEDULE REVOKED:  O. Reg. 398/07, s. 24. 

Français 

Back to top 
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This is Exhibit “M” referred to in 
the Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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This is Exhibit “N” referred to in 
the Affidavit of Jonathan Schachter 
affirmed before me, this 8th day of 
September, 2020. 

A Commissioner for taking affidavits, etc. 
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June 5, 2020 Peter H. Griffin 
Direct line: 416-865-2921 
Direct fax: 416-865-3558 
Email: pgriffin@litigate.com  

Via E-mail 

Lily Miranda  
Court of Appeal for Ontario 
130 Queen Street West 
Toronto, ON M5H 2N5 

Dear Ms. Miranda: 

RE: Bernstein v. Peoples Trust Company and Peoples Card Services LLP. 
Court of Appeal File No.: C67083 

We are writing with the concurrence of all counsel to advise the Court that we have arrived 
at a settlement of the appeal and would be grateful if you could bring this letter to the 
attention of the Panel at your first opportunity. 

The structure of our settlement, which will ultimately have to be approved by the 
Honourable Justice Perell, involves as an essential element an order which dismisses most 
of the appeal and all of the cross-appeal, but, on consent, sets aside the punitive damage 
award. 

This essential element of the overall settlement enables the parties to bring this litigation 
to an end and essentially structure the settlement approval around the decision of the 
Honourable Justice Perell. 

I would be grateful if you could confirm that this is acceptable to the Panel.  The parties 
would then be in a position to deliver the draft order to the Court, once settlement approval 
has been received from the Honourable Justice Perell. 

Yours very truly, 
 
 
 
Peter H. Griffin 

PHG/jl 
c. Falguni Debnath, Senior Legal Officer 

Louis Sokolov (Sotos LLP) 
Steven Barrett / Charles Sinclair (Goldblatt Partners LLP) 
Lawrence Thacker / Jonathan Chen (Lenczner Slaght LLP) 
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From: "Miranda, Lily (JUD)" <Lily.Miranda@ontario.ca> 
Date: Friday, June 5, 2020 at 1:20 PM 
To: "pgriffin@litigate.com" <pgriffin@litigate.com>, Steven Barrett <sbarrett@goldblattpartners.com>, Louis 
Sokolov <lsokolov@sotosllp.com>, Lawrence Thacker <lthacker@litigate.com>, 'Jonathan Chen' 
<jchen@litigate.com>, Charles Sinclair <csinclair@goldblattpartners.com> 
Subject: RE: Bernstein v. Peoples Trust Company and Peoples Card Services LLP ‐ Court of Appeal File No.: 
C67083 

Dear Counsel, 

Further to Mr. Griffin’s letter from today, please be advised that the panel is prepared to dispose of 
the appeal on the basis outlined in counsel’s letter following approval of the settlement by the 
motions judge. As a result, the appeal can be removed from the court list for June 9 & 10, 2020. 

Please cancel the CourtCall video arrangements if they have been made for the hearing of the 
appeal for June 9 & 10, 2020. 

Regards, 

Lily Miranda  
Civil Appeals Scheduling Coordinator 
Court of Appeal for Ontario 
130 Queen Street West  
Toronto, ON M5H 2N5 
416 327-1730 

From: Peter Griffin <pgriffin@litigate.com>  
Sent: June 5, 2020 11:18 AM 
To: Miranda, Lily (JUD) <Lily.Miranda@ontario.ca>; Debnath, Falguni (JUD) <Falguni.Debnath@ontario.ca>; Kowalczyk, 
Jessica (JUD) <Jessica.Kowalczyk@ontario.ca> 
Cc: Louis Sokolov (lsokolov@sotosllp.com) <lsokolov@sotosllp.com>; Steven Barrett (sbarrett@goldblattpartners.com) 
<sbarrett@goldblattpartners.com>; Lawrence Thacker <lthacker@litigate.com>; Jonathan Chen <jchen@litigate.com>; 
Charles Sinclair (csinclair@goldblattpartners.com) <csinclair@goldblattpartners.com> 
Subject: RE: Bernstein v. Peoples Trust Company and Peoples Card Services LLP ‐ Court of Appeal File No.: C67083 
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CAUTION ‐‐ EXTERNAL E‐MAIL ‐ Do not click links or open attachments unless you recognize the sender. 
Thanks‐given the request in the letter we would be grateful to know as you as you can tell us that this is acceptable to 
the panel. 

From: Miranda, Lily (JUD) <Lily.Miranda@ontario.ca>  
Sent: June 5, 2020 11:17 AM 
To: Peter Griffin <pgriffin@litigate.com>; Debnath, Falguni (JUD) <Falguni.Debnath@ontario.ca>; Kowalczyk, Jessica 
(JUD) <Jessica.Kowalczyk@ontario.ca> 
Cc: Louis Sokolov (lsokolov@sotosllp.com) <lsokolov@sotosllp.com>; Steven Barrett (sbarrett@goldblattpartners.com) 
<sbarrett@goldblattpartners.com>; Lawrence Thacker <lthacker@litigate.com>; Jonathan Chen <jchen@litigate.com>; 
Peter Griffin <pgriffin@litigate.com>; Charles Sinclair (csinclair@goldblattpartners.com) 
<csinclair@goldblattpartners.com> 
Subject: RE: Bernstein v. Peoples Trust Company and Peoples Card Services LLP ‐ Court of Appeal File No.: C67083 

Thank you for your email. The panel will be advised. 

Regards, 

Lily Miranda  
Civil Appeals Scheduling Coordinator 
Court of Appeal for Ontario 
130 Queen Street West  
Toronto, ON M5H 2N5 
416 327-1730 

From: Janet Larocque <JLarocque@litigate.com> On Behalf Of Peter Griffin 
Sent: June 5, 2020 11:08 AM 
To: Debnath, Falguni (JUD) <Falguni.Debnath@ontario.ca>; Miranda, Lily (JUD) <Lily.Miranda@ontario.ca>; Kowalczyk, 
Jessica (JUD) <Jessica.Kowalczyk@ontario.ca> 
Cc: Louis Sokolov (lsokolov@sotosllp.com) <lsokolov@sotosllp.com>; Steven Barrett (sbarrett@goldblattpartners.com) 
<sbarrett@goldblattpartners.com>; Lawrence Thacker <lthacker@litigate.com>; Jonathan Chen <jchen@litigate.com>; 
pgriffin@litigate.com; Charles Sinclair (csinclair@goldblattpartners.com) <csinclair@goldblattpartners.com> 
Subject: Bernstein v. Peoples Trust Company and Peoples Card Services LLP ‐ Court of Appeal File No.: C67083 

CAUTION ‐‐ EXTERNAL E‐MAIL ‐ Do not click links or open attachments unless you recognize the sender. 

Letter re: settlement of appeal to be heard Tuesday and Wednesday, June 9 and 10, 2020. 

Please bring to the attention of the Panel as soon as possible. 

Peter Griffin. 

Janet Larocque

Assistant to Peter Griffin and Kaitlin Soye 
T 416-865-9500 Ext. 227 
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F 416-865-3558 
jlarocque@litigate.com 

130 Adelaide St W 
Suite 2600 
Toronto, ON 
Canada M5H 3P5 
www.litigate.com 

This e-mail may contain legally privileged or confidential information. This message is 
intended only for the recipient(s) named in the message. If you are not an intended recipient 
and this e-mail was received in error, please notify us by reply e-mail and delete the original 
message immediately. Thank you. Lenczner Slaght Royce Smith Griffin LLP. 
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JOYCE BERNSTEIN -and- PEOPLES TRUST COMPANY et al. 
Plaintiff Defendants 

Court File No. CV-13-49387-00CP 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

PROCEEDING COMMENCED AT TORONTO 

Proceeding under the Class Proceedings Act, 1992 

SOTOS LLP 
180 Dundas Street West 
Suite 1200 
Toronto ON  M5G 1Z8 

Louis Sokolov (LSO # 34483L)  
Jonathan Schachter (LSO # 63858C) 
Tel: 416-977-0007 
Fax: 416-977-0717 

GOLDBLATT PARTNERS LLP 
Barristers and Solicitors 
1039-20 Dundas Street West 
Toronto ON M5G 2G8 

Charles Sinclair (LSO #43178A) 
Nadine Blum (LSO # 52772G) 
Tel: 416-977-6070 
Fax: 416-591-7333 

Lawyers for the Plaintiff 
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